THE  ONTARIO  HUMAN  RIGHTS  CODE, 
R.S.O.  1980,  c.  340,  as  amended 


IN  THE  MATTER  OF;  The  Complaint  made  by  Mr.  Harjit  S.  Ahluwalia 

of  Toronto,  Ontario,  alleging  discrimination  in 
employment  on  the  basis  of  race,  colour, 
nationality,  ancestry  and  place  of  origin  by  the 
Metropolitan  Toronto  Board  of  Commissioners 
of  Police  and  Inspector  William  Dickson, 
contrary  to  paragraphs  4(1)  (b),(c)(d)  and/or  (g) 
of  the  Ontario  Human  Rights  Code,  R.S.O. 
1980,  c.  340,  as  amended. 


APPEARANCES;  Mr.  Robert  Reuter,  Counsel  for  the  Ontario 

Human  Rights  Commission. 

Mr.  Charles  C.  Roach,  Counsel  for  the 
Complainant. 

Messrs.  R.  M.  Parker  and  G.  S.  Monteith, 
Counsel  for  the  Metropolitan  Toronto  Board  of 
Commissioners  of  Police  and  Inspector  William 
Dickson. 


A  HEARING  BEFORE; 


Peter  A.  Cumning,  a  Board  of  Inquiry  in  the 
above  matters  appointed  by  the  Minister  of 
Labour,  the  Honourable  Robert  G.  Elgie. 


CONTENTS 


I.  Introduction  1 

n  Divisional  Court  Decision  of  April  28,  1981   3 

in  The  Issue  of  Vicarious  Liability  on  the  I  art  of  the 

Respondents  for  Any  Unlawful  Acts  of  discrimination 

by  Police  Officers  5 


(1)  The  Nature  of  the  Relationship  between  the  Board  of 
Police  Commissioners  and  its  Po  ice  Officers. 

(2)  Liability  under  the  Code  by  a  Board  of  Police 
Commissioners  for  the  Unlawful  Discriminatory  Acts  of 
Police  Officers. 


IV  The  Evidence  Re:  Racial  Name-Calling  19 

V  The  Law  With  Respect  to  Racial  Name-  falling 

and  Racial  Harassment  23 

VI  Conclusions  From  Evidence  And  Law  W  th  Respect 

To  Racial  Name-Calling  46 

vn  The  Deferral  Of  Reclassification  And  T  le 

Subsequent  Dispensing  With  The  Complainant's  Services 

As  A  Police  Officer  57 

ORDER  92 


I  INTRODUCTION. 


Mr.  Harjit  Ahluwalia  is  about  30  years  old  and  is  an  immigrant  to  Canada  from 
India,  of  East  Indian  racial  origin  and  by  religion  a  Sikh.  He  obtained  employment  in 
Toronto  as  a  parking  control  officer,  and  later  became  a  police  constable  of  the 
Metropolitan  Toronto  Police  Force  October  21,  1975.  He  became  a  probationary  fourth 
class  constable  with  Number  51  Division,  30  Regent  Street,  Toronto,  in  March,  1976.  At 
all  material  times  this  station  was  under  the  command  of  the  individual  Respondent, 
WiUiam  Dickson,  then  an  Inspector  in  the  Police  Force  (later  promoted  to  first  a 
Superintendent,  and  then  a  Staff  Si^erintendent). 

Mr.  Ahluwalia  was  denied  re-classification  from  fourth  to  third  class  constable  in 
August,  1976,  by  Inspector  Dickson,  with  consideration  of  the  re-classification  to  be 
deferred  for  three  moni  hs,  and  was  then  dismissed  by  the  Metropolitan  Toronto  Board  of 
Police  Commissioners,  on  the  recommendation  of  Inspector  Dickson,  January  20,  1977, 
effective  January  25,  1977. 

The  Complainant  and  Ontario  Human  Righti  Commission  argued  that  there  were 
three  separate,  but  related,  contraventions  of  the  The  Ontario  Human  Rights  Code, 
R.S.O.  1970,  c.  318,  now  R.S.O.  1980,  c.  340  (hereafter  "the  Code"):  first,  racial  name- 
calling  to  which  the  Complainant  was  subjected  by  fellow  police  officers,  and  the  refusal 
of  fellow  officers  to  work  with  him,  constituted  a  contravention  by  the  Respondents  of 
paragraph  4(1  )(g)  of  the  Code;  second,  the  failure  of  the  Respondents  to  reclassify  the 
Complainant  from  fourth  to  third  class  constable  constituted  a  contravention  by  the 
Respondents  of  paragraph  4  (l)(c)  and  (d)  of  the  Code;  and  third,  the  individual 
Respondent  Dickson's  act  in  recommending  dispensing  with  the  Complainant's  services, 
and  the  act  of  the  corporate  Respondent  Metropolitan  Toronto  Board  of  Commissioners 
of  Police  dispensing  with  the  Complainant's  services,  contravened  paragraph  4(l)(b)  of 
the  Code. 
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As  will  be  seen,  the  evidence  disclosed  some  racial  name-calling  in  the  police 
station.  To  succeed  in  respect  of  the  first  contravention,  the  Complainant  must  establish 
that  there  was  an  atmosphere  of  racial  harassment  and  derogation  to  which  the 
Complainant  was  subjected  in  the  workplace  by  fellow  employees,  of  such  a  degree  that 
it  constituted  a  condition  of  employment  to  which  other  employees  were  not  subjected 
and  which  no  employee  should  reasonably  have  been  required  to  endure.  As  well,  it  must 
be  shown  that  the  supervisory  or  mangement  personnel  at  51  Division  knew  or  should 
have  known  of  the  existence  of  this  conduct  and  that  they  took  inadequate  measures  to 
correct  the  situation. 

To  succeed  in  respect  of  the  second  allegation,  it  must  be  established  that 
reclassifation  was  refused  because  of  the  Complainant's  race,  colour,  ancestry  or  place 
of  origin.  It  must  be  shown  that  reclassification  was  refused  either  because  Inspector 
Dickson  intentionally  discriminated  against  the  Complainant  or  alternatively,  was 
refused  because  of  a  problem  the  Complainant  was  experiencing  in  getting  along  with 
fellow  officers,  and  an  operative  component  of  that  problem  was  racial  discrimination  by 
other  employees  against  the  Complainant.  The  Complainant  argues  that  discrimination 
on  the  part  of  the  officers  lay  behind  the  Complainant's  receiving  disciplinary 
documentation  and  receiving  low  marks  for  'relationship  with  fellow  officers'  in  his 
evaluation,  which,  in  turn,  caused  a  deferral  for  th .  ee  months  of  his  reclassification  from 
4th  to  3rd  class  constable  at  the  end  of  his  first  twjlve  months  of  probationary  service. 

To  succeeed  in  respect  of  the  third  allegation,  it  must  be  shown  that  the 
Respondent  Dickson,  in  recommending  that  the  Complainant's  services  be  dispensed  with, 
and  the  Respondent  Metropolitan  Toronto  Board  of  Commissioners  of  Police  in  so  acting, 
relied  upon  allegations  against  the  Complainant  an  operative  component  of  which  was 
rooted  in  racial  discrimination  (reliance  upon  a  lew  evaluation  rating,  the  failure  of  the 
Complainant  to  be  reclassified,  the  problem  in  getting  along  with  fellow  officers,  and 
documentation  relating  to  disciplinary  matters).  Complainant  aruges  that  the  failure  to 
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be  reclassified,  which  he  asserts  was  predicated  upon  discrimination,  was  in  turn  an 
operative  factor  in  the  decision  of  Inspector  Dickson  to  recommend  that  his  services  be 
dispensed  with.  It  was  alleged  that  the  evidence  showed  a  disparity  in  treatment 
between  the  Complainant  and  three  other  officers  whose  personnel  records  were  in 
evidence  and  that  such  disparity  in  treatment  could  not  be  explained  on  any  basis  other 
than  race. 

n  DIVISIONAL  COURT  DECISION  OF  APRIL28,  1981. 

The  decision  to  dismiss  the  Complainant  from  the  police  force  was  made  by  the 
Metropolitem  Toronto  Board  of  Police  Commissioners  January  20,  1977  (Exhibit  #  17)  and 
the  Complaint  was  signed  January  24,  1977  (Exhibit  #  1).  My  appointment  as  a  Board  of 
Inquiry  was  made  by  the  Minister  of  Labour. 

However,  independent  of  his  Complaint  initiated  pursuant  to  the  Code,  the 
Complainant  about  the  same  time  also  commenced  an  Application  by  way  of  Judicial 
Review  to  the  Divisional  Court,  asking  that  the  Board  of  Police  Commissioners'  decision 
to  dismiss  be  quashed  Dn  the  grounds  that  Mr.  Ahluwalia  had  not  been  g^ven  a  opportunity 
to  respond  to  the  reasons  given  to  the  Board  for  recommending  his  dismissal.  On  April 
28,  1981,  (after  the  conclusion  of  the  hearing  of  this  Board  of  Inquiry  but  a  year  before 
aU  the  written  Argument  was  submitted),  Mr.  Justice  Krever,  acting  on  the  basis  of  the 
Supreme  Court  of  Canada's  decision  in  Nicholson  v.  Haldimand  -  Norfolk  Regional  Board 
of  Police  Commissioners,  (1978),  88  D.L.R.  (3d)  671,  quashed  the  decision  of  the 
Metropolian  Toronto  Police  Board,  and  reinstated  Mr.  Ahluwalia,  but  on  the  condition 
that  the  Board  consider  his  case  anew,  on  the  merits,  with  an  obligation  to  afford  him  an 
opportunity  of  responding  to  the  reasons  asserted  for  considering  dispensing  with  lis 
services. 
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What  the  Divijional  Court  did  was  to  determine  that  the  Board  of  Police 
Commissioners'  act  was  unlawful  for  failure  to  comply  with  the  requirements  of 
procedural  fairness. 

The  Police  Board,  after  hearing  Mr.  Ahluwalia's  submissions,  on  July  9,  1981, 
dispensed  with  his  services  (this  act  of  the  Police  Board  being  made  known  to  me  through 
Respondents'  Argument  rather  than  evidence). 

The  Respondents  take  the  position  that  the  alorementioned  judicial  rt;view 
proceedings,  in  effect,  render  the  Complaint  proceedings  under  the  Human  Rights  Code  a 
nullity.  The  Respondents'  argument  is  that  as  the  original  decision  of  the  Board  to 
dismiss  Ahluwalia  was  quashed  by  the  Divisional  Court,  then  his  dismissal  which  is  the 
main  component  of  his  Complaint,  cannot  he  considered  by  this  Board  of  Inquiry.  The 
Respondents'  assertion  is  that  the  order  of  the  Divisional  Court  quashing  the  Board  of 
Police  Commissioners'  decision  to  dismiss  erases  that  decision  as  though  it  never 
happened. 

It  is  clear  that  the  issue  decided  upon  by  the  Divisional  Court  in  the  application  by 
Mr.  Ahluwalia  for  judicial  review  was  the  single  ground  of  procedural  fairness  by  the 
Board  of  Police  Commissioners,  being  an  issue  entirely  different  from  the  one  of  alleged 
unlawful  discrimination  before  this  Board  of  Inquiry.  Tho  Divisional  Court  did  not,  and 
could  not,  consider  the  substantive  basis  of  the  Board  of  Police  Commissioners' 
decision:  see  Nicholson,  supra  per  Laskin  C.J.C.  at  pp.  682-3. 

In  contrast,  the  issue  before  this  Board  of  Inquiry  is  entirely  different,  being 
whether  or  not  there  has  been  a  contravention  of  the  Ontario  Human  Rights  Code.  The 
merit  and  substance  of  the  decision  to  dismiss  is  t'le  essential  issue  for  consideration  by 
this  Board  of  Inquiry.  (In  fact,  throughout  the  proceedings  of  this  Board  of  Inquiry, 
Respondents'  counsel  asserted,  correctly  but  ui mecessarily,  that  the  bare  issue  of 
procedural  fairness  unqualified  by  substantiated  allegations  of  prohibited  discrimination 
was  not  an  issue  before  this  Board  of  Inquiry). 
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In  my  opinion,  the  decision  of  the  Divisional  Court  in  respect  of  Mr.  Ahluwalia's 
request  for  judicial  review  does  not  in  any  way  affect  the  authority  of  this  Board  of 
Inquiry,  duly  constituted  by  appointment  of  the  Minister  of  Labour.  The  Divisional  Court 
hearing  Mr.  Ahluwalia's  application  did  not  make  an  order,  the  effect  of  which  was  to  in 
any  way  remove  from  this  Board  of  Inquiry  the  issue  which  the  Minister  of  Labour  duly 
appointed  me  to  hear  and  decide. 

Justice  must  be  seen  to  be  done,  and  while  doubtful,  it  just  might  possibly  be  that 
this  hearing  would  not  have  been  pursued  by  the  Complainant  if  a  hearing  had  been  g^ven 
to  him  by  the  Board  of  Police  Commissioners  before  acting  upon  the  recommendation  to 
dismiss  in  January,  1977.  If  a  hearing  that  accorded  with  at  least  the  minimal 
requirements  of  procedural  fairness  had  been  given  to  the  Complainant  (who  perceived 
that  he  was  being  discriminated  against  because  of  his  race,  and  whose  ultimate 
employer,  the  Board,  would  not  give  him  the  opportunity  to  state  his  position  before  he 
was  dismissed,  apparently  because  the  case  law  at  that  point  in  time  was  thought  to  say 
that  procedural  fairness  was  not  legally  necessary  in  a  dismissal  of  a  constable)  justice 
might  have  been  seen  to  be  done.  The  approach  taken  by  the  Board  of  Police 
Commissioners  in  January,  1977,  undoubtedly  only  compounded  the  existing,  but 
inaccurate,  perception  of  the  Complainant  that  the  Board  of  Police  Commissioners  was 
racially  discriminating  against  him. 


ffl  THE  ISSUE  OF  VICARIQUS  LIABILITY  ON  THE  PART  OF  THE  RESPONDENTS  FOR 
ANY  UNLAWFUL  ACTS  OF  DISCRIMINATION  BY  POUCE  OFFICERS. 

The  issue  of  whether  or  not  there  could  be  vicarious  liability  on  the  part  of  the 
Police  Board  for  any  unlawful  act  of  discrimination  by  an  individual  police  constable,  was 
raised  by  the  Respondents.  In  brief,  the  Respondents  argued  first,  that  a  Board  of  Police 


Commissioners  does  not  have  an  employer-employee  relationship  with  its  police  officers, 
and  second,  that  given  the  absence  of  such  a  relationship,  there  could  not  be  vicarious 
liability  on  the  part  of  the  Board  for  an  act  of  discrimination  of  one  or  more  of  its  police 
officers. 

It  is  necessary  to  deal  with  these  questions  at  the  outset. 


(1)  The  Nature  of  the  Relaticwiship  between  the  Board  of  Police  Commissioners  and  its 
Police  Officers. 

A  Police  Board  and  a  police  constable  do  not  have  an  employer-employee 
relationship  in  the  traditional  meaniiig  of  that  term. 

A  police  officer  is  not  an  'em  )loyee'  of  the  municipality  for  which  he  works,  in  the 
ordinary  sense  of  that  term.  He  holds  a  public  office  and  in  that  sense  has  a  'status'. 

"His  authority  is  origins  I  not  delegated  and  is  exercised  at  his 
own  discretion  by  virtue  of  his  office.  He  is  a  ministerial 
officer  exercising  statutory  rights  independently  of  contract." 
(A.G.  for  New  South  Wales  v.  Perpetual  Trustee,  (L.D.)  1955 
A.(3.  457  at  489  per  Viscount  Simonds). 

This  concept  of  status  was  recognized  by  the  Supreme  Court  in  Nicholson  v. 
Haldimand-Norfolk  Regional  Police  Board,  supra. 

As  the  Board  of  Police  Commissioners  cannot  command  and  direct  a  police 
constable  in  the  day  to  day  performance  of  his  specific  duties,  there  is  not  the 
master/servant  relationship  present  such  as  that  found  with  an  ordinary  employee  of  an 
industrial  employer. 


However,  a  Board  of  Police  Commissions  can  direct  the  conduct  of  the  members 
of  the  Toronto  Police  Force,  by  means  of  by-laws  enacted  under  section  16  of  the  Police 
Act,  R.S.O.  1980,  c.  381,  and  applicable  to  police  officers  generally.  The  Board's  power 
to  make  by-laws  in  this  regard  is  circumscribed  by  any  regulations  the  Provincial 
Government  makes  under  section  72  of  the  Police  Act.  In  this  regard,  the  province  has 
enacted  Regulation  791  (formerly  680)  R.R.O.  1980,  which  contains  an  extensive  Code  of 
Discipline  for  police  officers. 

Respondent  argue  that  discrimination  on  the  part  of  fellow  officers  cannot  be 
imputed  to  the  Respondent  Board  on  the  basis  of  vicarious  liability  of  that  Board  (or  the 
acts  of  individual  members  of  the  force.  The  corporate  Respondent  Police  Board  asserts 
further,  that  it  can  never  have  responsibility  for  the  acts  of  members  of  the  force. 

Four  cases  dating  from  the  turn  of  the  century  were  cited  in  support.  In 
McCleave  v.  Moncton,  (1902),  32  S.C.R.  106,  the  Municipality  was  held  by  the  Supreme 
Court  of  Canada  not  to  be  answerable  for  the  act  of  a  municipal  police  officer  in  the 
illegal  destruction  of  confiscated  liquor;  in  Winterbottom  v.  Board  of  Commissioners  of 
Police  for  City  of  London,  (1901),  1  O.L.R.,  549,  a  police  board  was  held  not  liable  for 
the  negligence  of  police  constable  in  charge  of  a  horse-drawn  patrol  wagon;  in  Robinson 
v.  Morris,  (1909),  19  Q.L.R.  633,  the  Ontario  Court  of  Appeal  held  that  a  town  constable 
who  executed  a  warrant  for  the  arrest  of  the  plaintiff  was  not  the  servant  or  agent  of  the 
town  corporation  in  so  doing;  and  in  Nettleton  v.  Town  of  Presscott,  (1908),  16  Q.L.R. 
538  at  545,  it  was  held  that  the  Municipality  was  not  liable  for  the  alleged  negligence  of 
its  constable  in  failing  to  maintain  heat  in  its  jail  to  the  detriment  of  the  health  of 
inmates. 

However,  all  four  cases  dealt  with  tort  claims  by  a  citizen  against  (in  three)  a 
municipality  or  (in  one)  a  Board  of  Police  Commissioners,  for  torts  allegedly  committed 
against  a  citizen  by  a  police  officer  in  the  discharge  of  his  duty.  In  essence,  the  theory 
in  these  cases  is  as  a  Police  Board  does  not  have  legal  control  over  its  constables  on  a 
day  to  day  basis,  then  it  cannot  be  held  vicariously  liable. 


In  my  opinion,  the  issue  of  vicarious  liability  of  a  municipality  in  the  context  of  a 
citizen's  tort  claim  against  an  individual  officer  arising  from  his  conduct  in  the  discharge 
of  his  duty,  differs  greatly  from  the  issue  in  the  context  of  a  police  constable's  claim 
against  his  Board  of  Police  Commissioners  arising  from  the  employment  relationship 
between  them. 

Respondents  argued  that  the  principle  of  not  holding  a  Police  Board  vicariously 
liable  has  been  extended  beyond  tort  to  labour  relations.  In  Bruton  v.  City  of  Regina 
Policeman's  Association,  (1945),  3  D.L.R.,  437  the  Chief  of  Police  was  held  not  to  be  an 
employer  nor  an  employer's  agent  on  behalf  of  Police  Board  within  the  meaning  of  the 
Trade  Union  Act  of  Saskatchewan  (See  also  Regina  v.  Labour  Relations  Board;  ex  parte 
Fredericton,  (1955)  38  M.P.R.  26  (N.B.)).  In  Ontario,  police  officers  have  been  excluded 
from  the  ceiling  of  sick  leave  credit  gratuities  mposed  by  the  Municipal  Act  for 
municpal  employees:  ret  St.  Catherines  Police  Association  and  Board  of  Police 
Commissioners  of  St.  Catherines,  (1971),  1  O.L.R.  430,  where  LaCourciere  J.  held  (at  p. 
435)  that  a  Police  Boeird  has  certain  rights  and  obligations  by  virtue  of  the  Police  Act  but 
does  not  have  the  latitude  in  prescribing  the  nature  of  the  police  officer's  duties  which 
the  general  law  considers  incidental  to  the  employer-employee  relationship. 

Recent  decisions  suggest  that  in  the  context  of  labour  relations  between  members 
of  a  police  force  and  its  Board  of  Commissioners  of  Police,  different  considerations  will 
apply.  In  Town  of  Yarmouth  v.  Manser  et  al.,  (1977),  72  D.L.R.  (3d)  285  (N.S.C.A.), 
MacKeigan,  C.J.N.S.  observed  (at  p.  287) 

"I  have  assumed,  but  naed  not  decide,  that  policemen  are 
'employees'  within  the  meaning  of  the  Labour  Standards  Code. 
I  have  assumed  that  the  decision  of  the  Court  en  banc  in  The 
King  V.  Labour  Relations  Board  (N.S.),  (1951)  4  D.L.R.  227 
which  held  that  policmen  were  not  'employees'  for  the  purposes 
of  the  Trade  Union  Act,  as  it  then  existed,  does  not  apply 
because  we  are  here  concerned  with  leglislation  having  entirely 
different  objects  than  the  Trade  Union  Act." 
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Similarly,  in  Town  of  Kentville  v.  Graves  (unreported,  December  29,  1978 
N.S.C.A.)  MacKeigan  CJ.N.S.  held  that  the  Chief  of  Police  was  "an  employee"  and  that 
the  Town  of  Kentville  was  his  "employer"  within  the  meaning  of  those  terms  as  defined  in 
the  Labour  Standards  Code. 

The  issue  of  whether  a  police  officer  is  or  is  not  an  employee  must  depend  upon 
the  particular  leglislation  in  question  and  the  context  in  which  the  issue  arises.  The 
Respondents'  proposition  that  a  police  officer  may  never  be  considered  to  be  an  employee 
of  the  Board  of  Commissioners  of  Police  charged  with  appointing  and  dismissing  him,  is 
not  supported  under  the  present  state  of  law,  although  historically  some  courts  may  have 
taken  this  view.  In  Re;  Nicholson  and  Haldimand-Norfolk  Regional  Board  of 
Commissioners  of  Police  (1978),  88  D.L.R.  (3d)  671  at  pp.  676-8,  Laskin,  C.J.C.  stated; 

"I  can  see  some  value  in  this  as  background  research,  but  the 
scheme  of  the  Police  Act  and  the  involvement  of  statutory 
agencies,  whether  Boards  of  Commissioners  of  Police  or 
Municipal  Councils,  has  created  an  entirely  different 
framework  of  reference,  and  what  is  preserved  of  the  common 
law  is  merely  the  fact  that  a  constable  may  still  be  considered 
as  the  holder  of  an  office  and  not  simply  an  employee  of  a 
Board  or  of  a  Municipality  which,  for  many  purposes,  he 
certainly  is."  (emphasis  added). 

(2)  Liability  under  the  Code  by  a  Board  of  Police  Commissioners  for  Unlawful 
Discriminatory  Acts  of  Police  Officers. 

Apart  from  the  concept  of  vicarious  litbility,  as  the  Board  of  Police 
Commissioners  is,  of  course  a  legal  entity,  it  can  be  found  personally  liable  fof  a  breach 
of  the  Code.  The  statement  of  Labrosse,  J.  in  the  Divisional  Court  on  the  Respondents' 
application  for  jurisdicial  review  at  the  outset  of  the  hearing  of  this  Board  of  Inquiry 
(Re;  Metropolitan  Toronto  Police  Com'rs  and  Ontario  Human  Rights  Com'n  (1979),  27 
O.R.  (2d)  48  at  51,  52,  is  pertinent; 


"We  agree  with  counsel  for  the  applicant  that  the  relationship 
between  the  police  board  and  the  respondent  Ahluwalia  was  not 
that  of  an  employer-employee  in  the  traditional  sense  of  the 
words.  However,  it  must  be  remembered  that  The  Ontario 
Human  Rights  Code  is  remedial  leglislation  which  must  be 
given  a  liberal  interpretation. 

...  (We)  are  satisfied  that  the  police  board  is  a  'person'  within 
the  meaning  of  s.  4(1)  of  the  Code... 

"Finally,  we  agree  as  weU  that  it  was  not  necessary  that  a 
person  be  an  'employer'  before  he  may  be  made  a  party  to  the 
proceeedings.  As  Mr.  Sopinka  suggested  in  argument,  the 
personnel  manager  of  the  company  who  violates  the  provisions 
of  the  Code  could  be  found  guilty  of  contravening  the  Code  and 
be  subject  to  the  remedies  of  Section  4  (c)(b)." 


The  Respondent's  characterization  of  the  issue  as  to  whether  an  employer- 
employee  relationship  exists  between  the  Complainant  and  the  Respondent  Board  or 
Respondent  Dickson  does  not  go  to  the  real  issue.  The  true  issue  is  whether  the 
Respondents  can  be  held  responsible  for  a  condition  of  employment  (assuming  it  is 
established  by  the  evidence)  created  by  the  conduct  of  members  of  the  Metropolitan 
Toronto  Police  Force. 

There  are  several  possible  bases  upon  which  the  Respondents  could  be  liable. 
First,  one  must  examine  whether  the  conduct  in  question  is  subject  to  the  direction  or 
control  of  the  Respondents.  Respondents'  counsel  asserted,  quite  correctly,  during  the 
hearing  that  under  the  Code  of  Offences  forming  part  of  the  regulations  to  the  Police 
Act,  the  conduct  of  one  officer  against  another  exhibiting  racial  abuse  would  constitute 
discreditable  conduct.  (See  paragraphs  1  (i)(a)  and  (c)  of  the  Code  of  Offences  under  the 
regulations  to  The  Police  Act  R.R.O.  1980,  Reg.  791)  Sections  16  and  17(1)  of  The  Police 
Act  give  the  Respondent  Board  broad  powers  for  enacting  by-laws  and  giving  directions 
for  the  government  of  the  police  force  so  long  as  such  by-laws  are  not  inconsistent  with 
the  regulations  made  under  Section  72  of  the  Act.  As  well,  it  is  noted  that  collective 
bargaining  of  members  of  the  police  force  is  done  with  the  Board  of  Commissioners  of 


Police  under  Section  29  of  The  Police  Act.   The  Police  Act  itself  acknowledges  the 
relationship  of  employment  in  Sections  23,  55  and  74  (l)(h). 
Sections  16  and  17  of  the  Police  Act  provide: 

16.  A  board  may  by  by-law  make  regulations  ... 
for  the  government  of  the  police  force  for 
preventing  neglect  or  abuse,  and  for  rendering 
it  efficient  in  the  discharge  of  its  duties. 

17.  (1)        ...(T)he  board  is  responsible  for  the  policing 

and  maintenance  of  law  and  order  in  the 
municipality  and  the  members  of  the  police 
force  are  subject  to  the  government  of  the 
board  and  shall  obey  its  lawful  directions. 

Under  sections  2  and  4  of  Regulation  7J1,  R.R.O.  1980,  the  Chief  of  Police,  or  his 
designates  (providing  it  is  an  officer  of  the  rank  of  inspector  or  higher)  is  responsible  for 
discipline  of  members  of  the  force,  and  section  23  provides  that  the  Police  Board  may 
charge  the  Chief  of  Police.  Therefore,  it  is  clear  that  the  Police  Board  has  ultimate 
control  over  police  constables  to  prevent  unlawful  discriminatory  conduct  on  their  part, 
just  as  an  employer/ master  of  an  employee/servant  in  an  industrial  context.  For  the 
purposes  of  the  Ontario  Human  Rights  Code,  the  liability  that  would  apply  to  an 
employer  for  the  discriminatory  conduct  of  an  employee  would  apply  simil«irly  to  the 
Police  Board  in  respect  of  the  discriminatory  conduct  of  a  police  constable. 

Whatever  may  be  the  reasons  for  the  historical  characterization  of  the 
relationship  between  police  officers  and  the  board  which  appoints  them  as  sometimes 
being  something  other  than  'employer-employee',  there  is,  of  course,  nothing  in  the 
language  of  the  Code  from  which  one  may  infer  a  legislative  intent  to  exclude  police 
officers  from  the  guarantee  of  human  rights  therein  provided.  The  logic  of  the 
Respondent  Board's  argument  that  there  is  no  basis  of  responsibility  in  respect  of  itself, 
impJies  necessarily  that  the  Respondent  Board  was  intended  by  the  legislature  to  be 
excluded  from  the  operation  of  the  Code,  despite  the  absence  in  the  language  of  the 


Code  itself  for  this  remarkable  assertion.  It  is  somewhat  surprisir^  that  the  Respondent 
Board  would  even  want  its  counsel  to  advance  this  argument,  given  the  function  and 
purpose  of  the  Board,  £ind  hence,  it's  obligations  to  the  Metropolitan  Toronto  community. 

As  the  Respondent  Police  Boeu'd  has  the  statutory  power  to  take  the  remedial 
action  necessary  to  correct  a  discriminatory  condition  of  employment,  it  must  be 
presumed  to  have  the  duty  to  ensure  that  such  unlawful  conduct  does  not  persist. 

The  Respondent  Board  is  responsible  for  the  acts  of  police  officers  when  the 
discriminatory  conduct  is  of  such  a  nature  as  to  constitute  a  condition  of  employment  (in 
contravention  of  the  Code)  about  which  the  Respondent  knew  or  should  have  known,  and 
yet  failed  to  take  remedial  action.  The  basis  of  such  liability  is  personal,  rather  than 
vicarious.  It  seems  to  me,  on  the  balance  of  authority,  that  there  cannot  be  "vicarious" 
liability  on  the  part  of  any  employer  under  the  Code.^ 

In  Nelson  et  al.  and  Gubbins  et  al.,  (1980)  106  D.L.R.  (3d)  486,  17  B.C.L.R.  259 
(B.C.S.C.).  Taylor,  J.  held  that  a  master  is  not  vicariously  liable  for  its  servant's 
discriminatory  conduc  constituting  a  breach  of  the  Human  Rights  Code  of  British 
Columbia.  The  Board  of  Inquiry  had  found  on  the  facts  that  the  conduct  of  the  rental 
agent,  Mrs.  Gubbins,  v  hen  she  refused  to  rent  a  housing  unit  to  Native  Indians  had  not 
been  directed,  condoned  or  adopted  by  the  management  corporation  of  the  townhouse 
complex,  Byron  Price.  The  Board  had  found  that  the  management  corporation  was  not 
itself  in  breach  of  tht;  B.C.  Code  and  had  found  it  liable  solely  on  the  basis  tha'.  its 
servant  was  in  breach  of  the  B.C.  Code.  Taylor,  J.  reversed  the  Board's  decision, 
pointing  out  that  paragraph  17  (2)  of  the  B.C.  Code  only  allows  the  Board  to  make  orders 
for  the  payment  of  aggravated  damages  against  "the  person  who  contravened  the  Act" 


1 


The  new  Code,  S.O.  1981,  c.  53,  has  an  express  provision  with 
respect  to  vicarious  liability:  s.  44. 
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and  cannot  be  read  to  allow  orders  to  be  made  against  other  persons  on  the  basis  of 
vicarious  liability.  As  Byron  Price  did  not  personally  contravene  the  B.C.  Code  it  could 
not  be  held  liable.  Craig,  J.  A.,  dismissing  the  a^^eal,  said  ((1981),  122  D.L.R.  (3d)  340 
(B.C.C.A.)  at  346  -  347); 


The  prime  issue  is,  therefore,  whether  the  respondent 
as  an  employer  is  vicariously  liable  for  Mrs.  Gubbins' 
contravention  of  the  Code.  Counsel  for  the  appellant 
(complainant)  submits  that  the  legislation  is  remedial 
and  to  ensure  this  result  a  Court  should  hold  that  an 
employer  is  vicariously  liable  for  contravention  by  an 
employee  otherwise  an  "employer  may  'benefit'  from 
discriminatory  policies,  but  avoid  responsibility  for 
such  acts  by  laying  the  blame  at  the  hands  of  its 
employee".  Counsel  for  the  appellant  submits  that  an 
order  against  an  employee  und<ir  the  provisions  of  s.  17 
(2)  would,  in  many  cases,  be  negatory  because, 
generally,  only  an  employer  could  comply  with  any  of 
the  orders  which  may  be  made  under  s.  17  (2), 
particularly  orders  under  paras,  (a)  (b)  and  (c). 

I  have  no  doubt  that  the  legislation  is  remedial  and 
that  in  accordance  with  s.  8  of  our  Interpretation  Act, 
R.S.B.C.  1979,  c.  206,  it  should  be  given  such  "fair, 
large  and  liberal  interpretation  as  best  ensures  the 
attainment  of  its  objects",  but  I  have  no  doubt,  also, 
that  in  striving  for  this  interpretation  a  court  should 
not  ascribe  a  meaning  to  words  in  the  legislation  which 
would  normally  be  inconsistent  with  the  grammatical 
and  ordinary  sence  of  the  words  used  in  the  Act  as  a 
whole.  I  think  that  there  is  much  to  be  said  for  the 
view  that  an  employer  should  bear  responsibility,  in 
some  form,  for  discriminatory  conduct  of  an  employee 
in  the  course  of  his  employment  but  that  is  a  decision 
for  the  Legislature,  not  for  a  Court.  Our  sole  concern 
is  whether  s.  17  of  the  Human  Rights  Code  provides 
for  vicarious  liability.  The  operative  phrase 
throughout  s.  17  is  "person  who  contravened  this 
Act".  In  this  case,  the  only  conclusion  is  that  the 
Board  found  that  the  respondent  did  not  contravene 
the  Act.  Notwithstanding  this  finding,  the  board 
concluded  that  the  respondent  was  "vicariously  liable" 
for  the  contravention  of  Mrs.  Gubbins.  While  this 
result  may  be  desirable,  it  cannot,  in  my  opinion,  be 
inl  erred  from  the  legislation,  "o  find  the  respondent 
"vicariously  liable"  would  require  reading  words  into 
the  statute  which  are,  in  my  opi  nion,  not  justified.  As 
I  have  said,  the  operative  words  in  s.  17  (2)  are, 
"person  who  contravened  this  ,ict".    The  board  may 
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order  the  person  to  pay  eiggravated  damages  under  s. 
17  (2)(c)  only  if  a  person  contravenes  the  Act 
"knowingly  or  with  a  wanton  disregard"  -  that  is,  if  he 
personally  contravenes  the  Act.  The  Board  found  that 
the  respondent  did  not  personally  contravene  the  Act. 
It  could  not,  therefore,  make  an  order  that  the 
respondent  pay  "aggravated  damages". 


(I)n  my  opinion,  reading  the  words  of  the  statute  in 
their  context  and  in  their  ordinary  and  grammatical 
sense  it  cannot  be  said  that  the  respondent  is 
vicariously  liable.  If  the  Legislature  had  intended  that 
an  individual  in  the  position  of  the  respondent  should 
be  amenable  to  any  of  the  orders  which  may  be  made 
under  s.  17,  it  would  have  been  a  simple  matter  for  the 
Legislature  to  have  enacted  words  to  the  effect  that 
any  employer  whose  servant  contravened  the  Act  in 
the  course  of  his  employment  would  be  deemed  to  have 
contravened  the  Act.  Tho  Legislature  has  not  done  so 
either  expressly  or  impliedly. 

Craig,  J.  A.  also  said  (at  p.  345): 

If  I  were  satisfied  that  the  board  had  found  as  fact 
that  the  respondent  had  "authorized,  condoned, 
adopted  and  ratified  the  disct-iminatory  conduct  of 
Mrs.  Gubbins,  I  would  say  that  the  board  was  correct, 
in  l.iw,  in  making  an  order  (  gainst  the  respondent 
under  x.  17  (2)(c)  because,  on  t  le  basis  of  that  finding 
the  Board  could  conclude  that  the  respondent  had,  in 
effect,  personally  contravened  the  Act.  I  think, 
however,  that  the  board  did  net  make  this  finding  of 
fact.  On  the  contrary,  I  think  that  the  board 
proceeded  on  the  premise  that  the  liability  of  the 
respondent  was  vicarious,  not  p(  rsonal. 


Section  19  (b)  of  the  Ontario  Human  Rights  Code  also  only  allows  the  board  to 
make  orders  against  "any  party  who  has  contravened  this  Act". 

The  recent  court  decision  in  Ontario  Human  lights  Commission  v.  Simpsons  Sears 
((1980),  36  D.L.  (2d)  59  (Div.  Ct.);  affirmed  Ont.  (  .A.;  appeal  pending  to  the  Supreme 
Court  of  Canada)  has  held  that  a  person  has  not  co  itravened  the  old  Code  unless  he  or 
she  had  the  intent  to  discriminate,  (see  the  discussion  of  this  issue  in  Morley  Rand  et  al., 
V.  Sealy  Eastern  Limited,  Upholstery  Division,  (1982)  3  C.H.H.R.  D/93  (June  14,  1982: 
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P.A.  Gumming,  pp.  26-33).  Thus,  it  would  seem  that  an  entity  such  as  the  Board  of 
Police  Commissioners  cannot  be  held  vicariously  liable  for  an  act  of  discrimination  of  an 
employee.  However,  it  can  be  held  personally  liable  for  a  breach  of  the  Code  by  an 
employee.  In  this  regard,  it  is  critical  to  distinguish  between  the  concept  of  vicarious 
liability  and  that  of  personal  liability. 

Professor  Atiyah,  in  his  text.  Vicarious  Liability  in  the  Law  of  Torts  (London, 
Butterworths,  1967,  at  p.  3)  sets  forth  clearly  the  lines  of  distinction  between  vicarious 
liability  and  personal  liability. 


"Vicarious  liability  in  the  law  of  tort  may  be  defined  as  a 
liability  imposed  by  the  law  upon  a  person  as  a  result  of  (1)  a 
tortious  act  or  omission  by  another,  (2)  some  relationship 
between  the  actual  tortfeasor  and  the  defendant  whom  it  is 
sought  to  make  liable,  and  (3)  some  connection  between  the 
tortious  act  or  omission  and  that  relationship.  In  the  modern 
law  there  are  three  and  only  three  relationships  which  satisfy 
the  second  requirement  or  vicarious  liability,  namely  that  of 
master  and  servant,  that  of  principal  and  agent,  and  that  of 
employer  and  independent  contractor.  There  is,  however,  an 
important  difference  between  the  first,  and  the  other  two  of 
these  relationships,  since  only  in  the  case  of  master  and 
servant  is  there  any  general  rule  imposing  liability  in  all 
circumstances,  whereas  in  the  other  two  types  of  relationship, 
vicarious  liability  exists  in  particular  situations  only,  and  not 
as  a  general  principle.  In  all  three  cases,  on  the  other  hand, 
the  third  condition  of  vicarious  liability  is  required,  namely 
some  connection  between  the  tortious  act  or  omission  and  the 
relationship  between  the  actual  tortfeasor  and  the  person 
sued.  In  the  case  of  the  master  and  servant,  this  third 
requirement  is  expressed  in  the  formula  that  the  tort  must 
have  been  committed  in  the  servant's  "course  of 
employment".  It  will  be  submitted  later  that  in  this  respect 
the  law  is  the  same  in  all  three  cases. 

In  legal  theory,  viccirious  liability  is  readily  distinguishable 
from  personal  liability.  There  is  generally  an  obvious 
difference  between  holding  a  person  liable  for  his  own  torts 
and  holding  him  liable  for  the  torts  of  a  servant,  agent  or 
independent  contractor,  and  the  difference  is  emphasized  by 
the  fact  that  in  the  modern  law  of  torts  liability  is  still 
generally  based  on  some  notion  of  "fault".  A  person  is  not, 
subject  to  well-known  exceptions,  generally  liable  in  tort 
except  where  he  has  intentionally  or  negligently  caused  some 
loss  or  damage  to  the  plaintiff.  But  the  result  of  vicarious 
liability  is  to  make  one  person  compensate  another  for  loss  not 
due  to  his  fault  at  all,  although  it  may  be  due  to  the  fault  of 
his  servant,  agent,  or  independent  contractor". 


-  16  - 


Respondent's  counsel  argued  that  there  could  not  be  vicarious  liability  by  the 
Respondents,  even  if  the  Board  is  an  employer,  for  any  acts  of  discrimination  by  police 
officers  in  respect  of  Mr.  Ahluwalia.  While  in  my  opinion  the  Metropolitan  Toronto 
Board  of  Commissioners  of  Police  is  an  employer  of  police  constables  within  the  meaning 
of  the  Code,  it  is  clear  that  there  cannot  be  vicarious  liability  by  any  employer  for 
discriminatory  acts  of  an  employee  against  another  employee  under  the  Code.  See  lancu 
V.  Simcoe  County  Board  of  Education  (1983)  4  C.H.R.R.  D/1203  (Ont.:  P.A.  Cumming), 
and  Olarte  et  al.,  v.  Commodore  Business  Machines  et  al.,  (Ont.:  P.A.  Cumming,  Oct.  11, 
1983,  pp.  88  to  110). 

However,  quite  clearly,  as  set  forth  in  the  lancu  and  Commodore  Business 
Machines  cases,  there  can  be  personal  liability  on  the  part  of  an  employer  where 
management  has  constructive  knowledge  of  racial  harassment  of  an  employee  in  its 
workplace  and  does  not  take  resonable  steps  to  remedy  the  situation. 

In  the  instant  situation,  the  unit  commander.  Inspector  Dickson,  did  not  have 
actual  notice  of  racial  harassment.  Nor  did  he  personally  have  constructive  notice. 
However,  the  sergeants  did  know  about  the  name-calling,  and  in  my  view  they  are,  quite 
clearly,  part  of  the  management  of  the  Police  Force. 

Where  an  employer  itself  takes  no  direct  action  of  discrimination,  but  authorizes, 
condones,  adopts,  or  ratifies  an  employee's  discrimination,  then  the  employer  is  itself 
personally  liable  for  contravening  the  Code.  The  employer  is  itself  infringing  a  right  by 
its  mere  passive  act  of  allowing  an  infringement  of  a  right  in  the  workplace  when  the 
employer  could  rectify  the  situation.  (See  statement  of  Craig,  J.  A.,  in  the  concluding 
paragraph  in  the  Nelson  v.  Gubbins  case  excerpt,  quoted  supra.  To  do  nothing  can  be,  in 
the  circumstances,  to  "do"  something  that  contravenes  the  Code  (For  example,  in  S.S. 
Dhillon  V.  F.  W  Wool^orth  Company  Limited  (1982)  3  C.H.R.R.  D/743  (Ont.,  Feb.  12, 
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1982,  P.  A.  Gumming),  the  management  in  a  warehouse  "knew,  or  should  as  reasonable 
men  acting  as  management  have  known,  that  there  was  regular,  find  significant  verbal 
racial  harassment"  and  "did  not  take  reasonable  steps  to  put  an  end,  of  at  least  minimize, 
the  racial  abuse."  (p.  66)). 

However,  when  the  employer  is  a  corporate  entity  rather  than  a  natural  person, 
the  intent  and  knowledge  of  the  corporation  depends  upon  the  intent  and  knowledge  of 
those  people  who  manage  its  business.  The  organic  theory  of  corporate  responsibility 
holds  that  the  intent  and  knowledge  of  such  persons,  the  "directing  mind"  of  the 
corporation,  becomes  the  intent  and  knowledge  of  the  corporate  entity. 

Thus,  where  the  employer  is  a  corporate  entity,  and  an  employee  of  it  is  in 
contravention  of  the  Code  in  the  course  of  carrying  on  the  corporation's  business,  and 
that  employee  is  part  of  the  'directing  mind*  of  the  corporation,  then  the  employer 
corporation  is  itself  personally  in  contravention  of  the  Code.  The  act  of  the  employee 
becomes  the  act  of  the  corporate  entity  itself,  in  accordance  with  the  organic  theory  of 
corporate  responsibility.  For  example,  in  Cowell  and  Cox  v.  Gadhoke  and  Super  Great 
Submarine  et  al.  (1982)  3  C.H.R.R.  D/609  (Ont.,  Sept.  28,  1981,  P.A.  Gumming),  where 
the  sole  managerial  employee  was  guilty  of  sexual  harassment,  then  the  employer 
corporation  was  itself  personally  committing  the  act  of  sexual  harassment.  While  they 
were  not  necessary  facts  to  the  rei  ult,  in  that  case  the  individual  respondent  was  not 
only  the  sole  manager,  but  also  :he  owner  (shareholder),  a  corporate  officer,  and 
corporate  director.  Any  one  of  these  factors,  coupled  with  the  improper  act  coming  in 
the  course  of  carrying  on  the  corporation's  business,  would  have  rendered  the  corporation 
in  personal  contravention  of  the  new  Code).  Similarly  in  S.S.  Dhillon,  supra,  the 
corporate  employer  was  responsible  for  the  intent  and  knowledge  of  its  management. 

The  difficulty  In  applying  the  organic  theory  of  corporate  responsibility  comes  in 
the  factual  determine  ion  as  to  whether  the  employee  in  question  is  part  of  the  'directing 
mind*.    Gadhoke  illustrates  the  obvious  case  -  the  individual  respondent  was  the  sole 
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manager,  the  owner,  corporate  officer  and  corporate  director.  Other  situations  are  not 
as  easy.  It  seems  to  me  that,  generally  speaking,  whenever  an  employee  provides  some 
function  of  management,  that  he  is  then  part  of  the  'directing  mind*.  Thus,  in  the 
Ontario  decisions  of  Fuller  v.  Candus  Plastics  Limited  (1981),  2  C.H.H.R.  D/419  (R.  W. 
kerr)  -  where  a  foreman  had  nearly  complete  discretion  in  personnel  decisions  -  and  in 
Morgan  v.  Toronto  General  Hospital  (Oct.  14,  1977:  W.  S.  Tarnopolsky)  where  the 
personnel  manager  had  the  discretionary  authority  to  pass  on  an  employment  application 
for  further  consideration  -  one  could  say  that  the  employees  where  performing  a  function 
as  part  of  the  'directing  mind',  and  the  decisions  to  hold  the  employers  liable  could  be 
rationalized  on  that  basis.  Thus,  I  would  take  a  broad  view  of  the  range  of  factual 
situations  which  are  embraced  within  the  concept  of  'directing  mind*.  Once  an  employee 
is  part  of  the  directing  mind,  and  the  contravention  of  the  Code  comes  in  his  performing 
his  corporate  functions,  the  corporation  is  itself  also  personally  in  breach  of  the  Code. 

If,  hypothetically,  for  example,  an  Inspector  of  the  Toronto  Police  Force,  in 
overall  charge  of  a  police  station,  engaged  in  acts  of  discrimination  in  respect  of  a  police 
constable  while  performing  his  supervisory  duties,  or  with  constructive  knowledge  of 
racial  discrimination  by  officers,  allowed  it  to  continue,  then  the  Board  of  Police 
Commissioners  would  be  personally  liable  for  the  Inspector's  breach  of  the  Code.  The 
Inspector  is,  quite  clearly,  part  of  the  'directing  mind'  of  the  entity,  the  Board  of  Police 
Commissioners,  being  the  employer  of  the  aggrieved  police  constable.  Similarly,  the 
supervisory  Sergeants  are  part  of  the  'directing  mind'  or  management  of  the  employer 
entity. 
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IV   THE  EVIDENCE  RE  RACIAL  NAME-CALLING. 

The  evidence  led  by  both  parties  established  that  the  Complainant  was  regularly 
called  and  referred  to  as  'Paki'  by  several  police  officers  during  the  period  of  his 
employment  as  a  police  constable  on  the  Metropolitan  Toronto  Police  Force.  Mr. 
Ahluwalia  testified  that  his  name-calling  difficulties  began  right  after  he  arrived  at  51 
Division  (Transcript,  May  5/80,  pp.  146,  147,  152).  He  said  that  four  or  five  of  these 
other  officers  had  also  told  him  they  did  not  like  him  and  refused  to  ride  with  him 
because,  they  said,  he  was  a  "Paki"  (Transcript,  May  E/80,  pp.  151,  152). 

Name-calling  was  quite  pervasive  within  the  guard  room  and  as  between  police 
constables  at  the  police  station  and  while  working  together.  A  black  constable,  at  51 
Division,  P.C.  Carter  testified  that  he  himself  was  called  "nigger"  which  was  "very 
often",  "something  you  go  through  every  day",  and  that  similarly,  Mr.  Ahluwalia  was 
caUed  "Paki"  (Transcript,  May  27/80  ,  pp.  731,  734).  This  evidence  was  confirmed  by 
many  of  the  Respondents'  own  witnesses.  (P.C.  Gottschauk:  Transcript,  Oct.  2/80,  p. 
3829;  P.C.  Verwey:  Transcript,  Oct.  15/80,  pp.  3947,  3948;  P.C.  Richards:  Transcript, 
Oct.  16/80,  p.  4091;  P.C.  Dyett:  Transcript,  Oct.  17/80,  pp.  4291-4293;  P.C.  Scharfe: 
Transcript,  Oct.  17/80,  p.  4310;  P.C.  Olsen:  Transcript,  Dec.  15/80,  p.  4424;  P.C.  Kruk: 
Transcript,  Dec.  15/80,  p.  4597;  and  P.C.  Davis:  Transcript,  Dec.  18/80,  p.  4949). 

Indeed,  the  practice  seems  to  extend  beyone  51  Division.  P.C.  Emmanuel  Sukh, 
and  P.C.  Jogindra  Singh  Gill,  who  were  born  in  India,  and  P.C.  Saeed  A.  Khan,  born  in 
Pakistan,  testified  that  they  had  been  called  "Paki"  by  other  officers,  albeit  in  a  joking 
fashion.  (Transcript,  Sept.  30,  1980,  pp.  3558-3560;  pp.  3571-3574;  Dec.  15,  1980,  pp. 
4574-4578). 

P.C.  Mohammed  Nazir,  who  was  born  in  Pakistan,  had  been  a  constable  at  51 
Division  from  1971  to  1975,  and  said  he  had  been  called  "Paki"  by  officers  with  whom  he 
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was  on  friendly  terms,  although  he  said  he  did  not  experience  any  racial  disrimination 
(Transcript,  Dec.  15,  1980,  pp.  4546,  4547,  4549-4551,  4559). 

P.C.  Christopher  Fernandez,  an  officer  of  East  Indian  racial  origin  from  Malaya, 
said  that  he  was  often  called  "Paki"  when  he  first  joined  the  police  force  in  1975  and 
found  it  "rather  difficult"  but  "used  to  take  it",  and  this  stopped  when  he  proved  himself 
a  qualified  police  officer  (Transcript,  Dec.  15,  1980,  pp.  4579-4583,  4585).  He  knew  Mr. 
Ahluwalia  at  the  Aylmer  Police  College  and  recalled  that  Mr.  Ahluwalia's  being  called 
"Paki"  by  another  officer  there  bothered  Mr.  Ahluwalia.  (Transcript,  Dec.  15,  1980,  p. 
4582). 

Respondents'  counsel  did  not  dispute  in  their  Argument  that  it  was  common 
practice  for  officers  to  daily  use  language  in  the  Guard  Room  of  51  Division  and  between 
themselves  that  included  racial  or  ethnic  epithets  like  "Paki",  "Nigger",  and  "Newfie". 

Sergeant  Wallat  e  regarded  niime-calling  as  not  derogatory  in  manner,  saying  it 
was  done  in  a  friendly  way,  similar  to  references  such  as  "Limey"  or  "Irish"  as  sometimes 
used  (Transcript,  Sept.  5,  1980,  pp.  2228,  2229). 

While  other  officers  referred  to  Mr.  Ahluwalia  from  time  to  time  as  "Paki",  he 
himself  was  not  hesitant  to  use  racial  terms  and  remarks  intended  to  offend  white 
persons,  either  in  response  to  his  being  called  names,  or  as  an  initiator. 

A  constable,  P.C.  Kruk,  who  was  close  to  Mr.  Ahluwalia  and  in  whom  Mr. 
Ahluwalia  confided,  called  Mr.  Ahluwalia  "Paki"  but  stopped  and  they  established  a 
"working  relationship".  He  said  Mr.  Ahluwalia  appeared  indifferent  to  the  term 
(Transcript,  Dec.  15,  1980,  pp.  4610-4613).  P.C.  Verway  said  Mr.  Ahluwalia  called  him 
"white  trash"  and  "wh.te  honkey"  and  he  called  Mr.  Ahluwalia  "Paki"  in  the  course  of 
playing  ping  pong  (Transcript,  Oct.  15,  1980,  pp.  3948,  3949). 

Mr.  Ahluwalia  testified  that  he  complained  to  the  supervisory  sergeants,  (Wallace 
and  Gillingham)  and  Inspector  Dickson  in  June,  1976  and  later  to  staff  Sergeant  Gilbert 
about  being  called  "Paki"  by  other  officers.  (Transcript,  May  5/80,  pp.  150,  152,  153,  155, 
156,  157,  Feb.  3/80,  pp.  5344,  5345,  5358,  5363). 
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This  evidence  was  partially  corroborated  by  other  witnesses.  P.C.  Carter  testified 
that  Mr.  Ahluwalia  complained  to  him  about  the  name-calling  within  two  or  three  months 
of  Mr.  Ahluwalia's  coming  to  31  Division,  and  that  Mr.  Ahluwalia  stated  he  had 
"complained  to  several  people"  (Transcript,  May  27/80,  pp.  733,  734).  P.C.  Carter  felt 
the  name-calling  was  "not  kept  a  secret"  and  that  the  Sergeants  "knew  about  it",  but  as 
far  as  he  knew  did  nothing  to  stop  it.  (Transcript,  May  27/80,  pp.  744-745). 

P.C.  Paddon  said  it  was  common  for  the  language  to  be  very  "rough  and  tough"  in 
the  guardroom  and  that  he  would  think  the  Sergeants  "would  be  quite  used"  to  racial 
name-calling.  (Transcript,  May  26/80,  pp.  681-684,  689,  690).  P.C.  Davis  was  of  the  same 
view  (Transcript,  Dec.  18/80,  pp.  4951,  4952). 

P.C.  Gore,  a  friend  of  Mr.  Ahluwalia's  who  worked  with  another  Division,  testified 
that  Mr.  Ahluwalia  was  complaining  to  him  about  the  namt-calling  within  two  months  of 
being  at  51  Division  md  had  said  that  going  to  the  sergeants  did  not  help  (Transcript, 
May  29/80,  pp.  1051-1054). 

P.C.  Woolridgt'  testified  in  respect  of  an  incident  in  Allen  Gardens  during  an 
argument  that  P.C.  McCraken  had  called  Mr.  Ahluwalia  "Paki",  that  Mr.  Ahluwalia 
complained  to  P.C.  Woolridge  that  evening  about  such  name-calling,  and  that  he  (P.C. 
Woolridge),  had  reported  to  Sergeant  Wallace  about  the  incident  including  the  name- 
calling  (Transcript,  May  5/80,  p.  276;  Feb.  3/81,  p.  5284). 

Sergeant  Wallace  denied  knowledge  of  this,  but  said  Mr.  Ahluwalia  had  complained 
about  P.C.  Sargent  calling  him  "Paki"  some  six  weeks  after  coming  to  51  Division,  did  not 
assign  them  together  thereafter,  and  spoke  to  P.C.  Sargent  about  the  name-calling  saying 
it  was  "not  in  very  good  taste"  (Transcript,  Sept.  5/80,  pp.  2254-2258).  Sergeant 
Wallace's  view  was  th  it  racial  name-calling  was  inappropriate  personal  behaviour  on  the 
part  of  an  officer,  but  beyond  speaking  to  an  offender  and  suggesting  he  change,  there 
was  nothing  that  co  ild  be  done.  (Transcript,  Sept.  5/80,  pp.  2246-48).  Sergeant 
Gillingham  testified  h(  heard  Mr.  Ahluwalia  referred  to  as  "a  Paki". 
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Q.        In  what  manner  was  this  used  <x  spoken? 

A.        Just  as  everyday  conversation;  like  where's  the  Paid, 
he's  wanted  on  the  phone,  this  kind  of  thing. 

(Transcript,  Sept.  9/80,  p.  2483) 

His  view  was  that  racial  epithets  were  simply  used  casually  as  nicknames  around 
the  station,  and  said  that  he  was  present  when  Mr.  Ahluwalia  had  been  called  "Paki"  and 
that  he  himself  on  occasion  might  even  have  called  Mr.  Ahluwalia  "Paki"  (Transcript, 
Sept.  9/80,  pp.  2497,  2498).  However,  Mr.  Ahluwalia  never  said  to  him  that  he  did  not 
like  being  called  "Paki"  (Transcript,  Sept.  9,  1980,  p.  2497).  SimUarly,  Staff  Sergeant 
Barnes  testified  that  nicknames  were  commonly  used  in  the  station,  and  he  assumed  Mr. 
Ahluwalia  would  be  called  "Paki".  (Transcript,  Sept.  10/80,  pp.  2801-2802). 

It  is  clear  from  all  the  evidence  that  Mr.  Ahluwalia  was  often  referred  to  as 
"Paki"  by  his  fellow  officers.  While  this  was  done  generally  in  a  friendly  context  and 
without  malicious  intent  (but  nevertheless,  with  hurtful  effect)  it  sometimes  was  used 
with  such  intent.  Generally,  the  name-calling  was  not  intended  to  be  derogatory  or 
humiliating  or  as  a  racial  slur.  The  pervasive  name-calling  between  constables  was 
simply  an  accepted  norm  of  conduct  within  the  group  of  divisional  constables, 
particularly  as  part  of  the  "rough  and  tough"  language  of  the  guardroom.  It  is  clear  that 
the  Sergeants  knew  of  it,  and  while  they  did  not  either  personally  indulge  in  name- 
calling,  or  approve  of  it  being  used  in  a  derogatory  context,  they  did  nothing  to  stop  it 
(Transcript,  Sept.  5/80,  pp.  2231-2233). 

Inspector  Dickson  testified  that  he  did  not  go  into  the  guardroom  personally  as 
part  of  his  duties,  and  did  not  know  anything  about  the  racial  name-calling.  (Transcript, 
Sept.  2/80,  p.  1528).  When  the  evidence  as  to  name-calling  was  given  at  the  Inquiry,  he 
"contacted  the  (successor  to  him  who  was)  unit  commander  at  51  to  see  there  was  some 
action  taken".  (Transcript,  Aug.  21/80,  pp.  1496-1497).   I  have  no  doubt  that  Inspector 
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Dickson  found  the  racial  name-calling  abhorent  and  was  sincere  in  wanting  it  stopped 
when  he  learned  about  the  extent  of  it  during  the  hearing. 

On  all  the  evidence,  it  is  clear  the  Sergeants  knew  about  the  existence  of  racial 
name-calling  while  Mr.  Ahluwalia  was  at  51  Division  and  would,  if  they  had  made 
reasonable  enquiries,  have  known  of  the  full  extent  of  it. 

It  is  not  enough,  as  Respondents'  counsel  asserts,  for  the  Board  of  Police 
Commissioners  or  the  Chief  of  Police  simply  to  issue  a  statement  of  policy  and  a 
Standing  Order  (Exhibit  #  31)  in  respect  of  racial  name-calling.  There  must  be  a 
reasonable  monitoring  of  such  policy,  with  discipline  procedures  undertaken  for  known 
violations,  and  the  policy  must  be  seen  to  be  enforced. 

V  THE  LAW  WITH  RESPECT  TO  RACIAL  NAME-CALUNG  AND  RACIAL 
HARASSMENT. 

Paragraph  4  of  the  Ontario  Human  Rights  Code,  R.S.O.,  1980,  c.  340,  prohibits 
discrimination  in  employment  on  the  basis  of  race. 

4  (1)  No  person  shall, 

(g)  discriminate  against  any  employee 
with  regard  to  any  term  or  condition 
of  employment,  because  of  race  ...  of 
such  ...  employee. 

Does  this  provision  protect  employees  from  racial  harassment  in  the  workplace  by 
fellow  employees? 

In  Simms  v.  Ford  Canada  (June  4,  1970;  Ont.  -  H.  Kreever)  it  was  held  that  it  did. 
Although  the  Board  of  Inquiry  found  that  the  Complainant  had  once  been  called  a 
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"nigger"  during  an  argument  with  a  supervisor,  it  did  not  find  any  evidence  of  general 
racial  harassment  by  fellow  employees.  Nonetheless,  the  Board  made  some  helpful 
comments  on  the  subject: 


It  should  be  noted  that,  to  begin  with,  the  Legislature  has  not 
seen  fit  to  prohibit  the  use  per  se  of  raciaUy  derogatory 
epithets.  To  call  a  black  man  a  '^gger"  or  even,  for  that 
matter,  "fucking  nigger",  it  is  reprehensible  but,  by  itself,  it  is 
not  prohibited  by  the  Code.  That  being  so,  the  question  is 
whether  the  fact  that  a  black  man  is  called  a  "nigger"  by 
supervisory  personnel  in  an  employment  situation  makes  any 
difference.  In  my  view,  the  answer  is  that,  in  some 
circumstances  it  may.  For  example,  an  employer  who,  knowing 
that  he  may  not,  without  violating  the  Code,  refuse  to  employ 
a  qualified  applicant  for  employment  because  of  his  colour  or 
race,  employs  a  person  and  then  stands  by  idly  in  the 
knowledge  that  his  supervisory  personnel,  or,  indeed,  any 
employees,  are  making  him  uncomfortable  in  the  plant  by  using 
insulting  terms  with  references  to  his  colour  or  race,  violates 
the  Code.  In  those  circumstances,  it  may  be  said  that  the 
employer  is  discriminating  against  that  person  with  regard  to  a 
condition  of  employment  because  of  his  race  or  colour.  Indeed 
there  may  even  be  an  obligation  on  an  errployer  to  take 
positive  steps  to  prevent  the  occurrence  of  su(!h  conduct;  the 
mere  announcement  of  a  policy  against  condict  of  that  kind 
may  be  insufficient.  But  where  an  employer  has  adopted  a 
policy  against  discriminatory  treatment,  has  admonished  his 
supervisory  personnel  against  abusive  treatment  of,  or 
language  against,  an  employee  and  is  unaware,  and  has  no 
reason  to  believe,  that  those  instructions  are  being  disobeyed, 
it  is  inconceivable  to  me  that  the  employer  automatically 
becomes  guilty  of  a  violation  of  section  4  of  the  Code  when,  on 
an  isolated  occasion,  a  supervisory  employee  uses  racially 
abusive  language  against  an  employee,  particuarly  as  the  use  of 
that  racially  abusive  language  is  not  by  itself  an  offence  on  the 
part  of  the  supervisory  employee.  It  is  quite  otherwise,  of 
course,  if  that  abuse  is  repeated  and  becomes  a  course  of 
conduct. 

An  isolated  offensive  outburst  directed  at  an  employee  by 
another  employee,  who  has  been  placed  in  a  supervisory 
position  over  the  first  employee  by  the  employer,  does  not,  in 
the  absence  of  any  repetition  of  the  insulting  conduct,  amount 
to  discrimination  with  regard  to  employment  or  any  term  or 
condition  of  employment  because  of  race  or  colour  within  the 
meaning  of  those  words  as  they  are  found  in  section  4(1)  of  the 
Code.  In  my  opinion  the  word  "discriminate"  in  the  context  of 
the  Code  means  to  treat  differently  or,  in  the  particular 
context  of  Section  4(1),  to  make  an  employee's  working 
conditions  different  (ususilly,  in  the  sence  of  less  favourable) 
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from  those  under  which  all  other  employees  are  employed. 
Thus,  to  permit,  even  passively,  a  black  employee  in  a  plant 
where  the  majority  of  employees  are  white  to  be  humiliated 
repeatedly  by  insulting  language  relating  to  his  colour  by  other 
employees,  even,  I  would  go  so  far  .as  to  say,  by  non- 
supervisory  employees,  would  be  to  require  the  black  employee 
to  work  under  unfavourable  working  conditions  which  do  not 
apply  to  white  employees.  In  such  circumstances  the  employer 
has  an  obligation,  imposed  by  section  4(1),  to  remove  the  cause 
of  the  discriminatory  working  conditiohs  and  police  the 
prohibition  against  the  humiliating  conduct  or  language.  But 
where,  the  employer,  had  no  reason  to  anticipate  that  an 
isolated  insulting  act  would  occur,  it  cannot  be  said  that,  if  and 
when  it  does,  the  mere  occurrence  immediately  puts  the 
employer  in  violation  of  section  4(1).  Finally,  where,  on  such 
an  isolated  occurrence,  the  employer  does  not,  but  does  not  in 
good  faith,  believe  that  such  conduct,  on  the  part  of  one  of  its 
supervisory  personnel,  has  occurred,  and,  as  a  result  of  such 
disbelief,  does  not  discipline  the  offender,  there  is  again  in  my 
view,  no  violation  of  section  4(1)  of  the  Code  on  the  part  of 
them  employer.  I  need  hardly  add  that  a  finding  of  bad  faith 
might  well  change  the  result,  (pp.  T5-16,  18). 

The  Board  found  that  Simms  had  in  fact  been  suspended  from  employment  because 
of  his  poor  work  performance.  Simms  had  been  aware  that  he  was  performing  poorly  and 
had  been  very  sensitive  about  it.  When  the  supervisor  confronted  him  about  his  work,  he 
told  the  supervisor  to  "fuck-off  who  responded  by  calling  him  a  "nigger".  The  Board  held 
that  this  isolated  incident  did  not  amount  to  discrimination  on  the  basis  of  race. 

The  Simms  test  to  determine  if  the  conduct  constitutes  a  condition  of 
employment,  is  essentisdly  two-fold:  first,  whether  the  employee  was  made 
uncomfortable  at  his  employment  by  reason  of  the  persistent  racial  name-calling  so  as  to 
render  his  working  conditions  different  from  those  of  the  other  employees;  and  second, 
that  the  employer  either  knows  or  should  have  known  of  the  problem  and  has  failed  to 
take  reasonable  steps  to  remove  it. 

While  the  issue  was  not  before  the  Board,  the  question  of  whether  or  not  the 
employee's  working  conditions  are  different  from  all  other  employees,  is  not  necessarily 
determinative  of  the  issue. 
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Would  racial  name-calling  of  a  particular  employee  which  was  found  to  be 
derogatory,  humiliating,  or  oppressive,  constitute  a  violation  of  s.  4(l)(g)  of  the  Code,  if 
all  other  employees  subjected  each  other  to  similar  oppressive  conduct  coming  within  the 
protected  categories  of  the  Code  and  the  employer  was  or  ought  to  have  been  aware  of 
the  existence  of  the  conduct?  That  is,  if  all  the  name-calling  was  found  to  be  oppressive 
and  was  in  respect  of  race  or  other  prohibited  grounds,  but  all  employees  were  subjected 
to  the  name-calling  by  each  other,  would  any  one  complaining  employee  be  able  to  claim 
a  breach  of  the  Code? 

The  issue  in  such  circumstances  is  whether  "discrimination"  exists  in  respect  of 
the  complaining  employee,  notwithstanding  the  fac :  that  he  was  not  treated  differently 
(in  the  sense  of  less  favourable)  than  other  employees. 

If  one  argues  'hat  the  meaning  of  'discriminate'  in  s.  4(1  Kg)  is  restricted  to  the 
sense  of  being  treated  differently,  such  conduct,  no  matter  how  offensive  to  reasonable 
sensibilities,  would  not  be  unlawful  so  long  as  the  offensive  conduct  was  maintained 
consistently  throughout  the  work-place.  This  appears  to  be  the  logical  consequence  of 
the  meaning  of  "discriminate"  as  used  by  Chariman  Kreever  in  Simms  (at  p.  18). 
However,  there  is  another  meaning  of  the  word  "discriminate"  which  is  equally 
comprehended  by  the  use  of  that  word  in  s.  4(l)(g)  of  the  Code.  Chairman  J.  D. 
McCamus  in  Bone  v.  The  Hamilton  Tiger-Cats  Football  Club  (Board  of  Inquiry,  August  16, 
1979)  stated  (at  p.  8): 

"The  essence  of  the  concept,  I  would  suggest,  is  the  act  of 
'stereotyping*,  by  which  I  mean  the  making  of  judgments  about 
people  on  the  basis  of  their  membership  in  a  particular  group 
rather  than  on  the  basis  of  their  individual  merit.  An 
American  judge  has  expressed  the  point  in  similar  terms: 
'Discrimination'  means  the  act  of  making  a  distinction  in 
favour  of  or  against  a  person  or  thing  based  on  the  group,  class 
or  category  to  which  that  person  or  thinj;  belong  rather  than  on 
an  individual  merit.  (Courtacy  v.  The  National  Cash  Register 
(1970),  262,  N.E.  2d.  bSeJT 
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Given  the  purpose  of  the  Code  as  stated  in  its  preamble,  Prof.  McCamus'  meaning 
to  the  use  of  the  word  'discriminate'  in  s.  4(l)(g)  seems  to  reflect  the  legislative  intent 
underlying  the  provision. 

The  issue  is  not  whether  all  employees  are  equally  subjected  to  a  psychologically 
oppressive  or  offensive  environment,  but  rather  whether  the  employee  or  group  of 
employees  in  question  are  subjected  to  a  psychologically  oppressive  environment  which  is 
related  to  race,  creed,  colour,  age,  sex,  marital  status,  nationality,  ancestry  cr  place  of 
origin. 

In  Singh  v.  Domglas  Ltd,  (1980),  2  C.H.R.R.  D/285  (Ont  -  R.  Kerr)  the  Board  found 
that  the  Complainant  had  been  racially  abused  by  fellow  employees.  It  discussed  the 
conditions  which  must  exist  for  the  employer  to  be  found  liable  for  such  abuse.  It  cited 
Simms,  supra,  and  said: 


The  employer  has  greater  responsibility  for  such 
conduct  when  it  is  carried  on  by  supervisory  personnel, 
but  may  also  be  responsible  where  or<iinary  employees 
are  involved  as  well.  The  extent  of  the  employer's 
responsibility,  depends  on  whether  the  employer  has 
knowledge  that  such  conduct  is  making  employees  feel 
uncomfortable  and  whether  the  employer  takes 
appropriate  steps  to  halt  such  conduct  when  it 
becomes  aware  of  it. 

To  the  principles  established  by  the  Simms  case,  I 
would  add  that  racial  abuse  is  inherently 
discirminatory  because  it  singles  out  persons  on  the 
basis  of  their  race  or  ethnic  origin.  Thus,  it  is  no 
defense  that  such  abuse  is  indiscriminately  being 
carried  out  at  the  same  time  in  relatic«  to  employees 
of  many  different  backgrounds. 
(D/289) 


The  evidence  in  this  Inquiry  indicates  that  name-calling  at  51  Division  in  respect 
of  constables  not  of  minority  groups  for  the  most  part  was  not  racial  in  nature,  was  far 
less  in  magnitude,  and  was  generally  not  found  to  be  oppressive  or  humiliating  by  those 
recipients  (P.C.  Carter:  Transcript,  May  27/80,  pp.  741-743).    However,  even  if  the 
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evidence  had  indicated  a  degree  of  name-calling  which  made  all  employees  equally 
uncomfortable,  the  racial  name-calling  to  which  the  Complainant  was  subjected  would 
nevertheless  constitute  a  contravention  of  s.  4(1  )(g)  of  the  Code  if  it  amounted  to  an  act 
of  stereotyping  in  respect  of  one  of  the  protected  categories  under  the  Code,  resulting  in 
discrimination  in  a  condition  of  employment. 

The  board  in  Singh  v.  Domglas  Ltd.,  found  that  Singh  had  not  brought  home  to 
management  his  concerns  about  racial  abuse.  He  had  complained  to  management  about 
drunkeness  and  smoking  of  marijuana  by  fellow  employees  but  not  about  racial  abuse. 
The  Board  found  that  management  were  not  sufficiently  aware  of  the  abuse  to  be  liable. 


There  is  no  evidence  before  me  that  the  respondent's 
management  personnel  knew  that  racial  abuse  was  a 
problem  within  the  plant  prior  to  the  incident  leading 
to  the  complainant's  dismissal.  They  may  have  been 
aware  that  such  abuse  was  pai  t  of  shop  talk  within  the 
plant,  but  I  do  not  think  this  sort  of  knowledge  is 
suffificient  to  make  them  legally  responsible  to  a 
violation  of  section  4(1)  (g)  of  the  Code.  While  shop 
talk  of  this  nature  is  indeed  regretable,  in  order  for 
the  employer  to  become  responsible,  there  must  be 
something  to  show  that  it  has  become  more  than 
personal  interplay  between  the  employees.  Where 
management  personnel  are  not  directly  involved,  it 
must  be  brought  home  to  the  employer  that  the 
situation  has  become  recognized  as  a  condition  of  the 
employment  situation  and  not  merely  as  a  personal 
matter  between  employees.  (D/289). 

It  is  undoubtedly  a  matter  of  degree  whether  the  racial  name-calling  can  be 
characterized  merely  as  'shop-talk',  (which,  in  Chairman  Kerr's  view,  the  employer  would 
not  be  responsible  fcr  because  it  is  a  personal  matter  between  the  employees)  and 
conduct  which  is  sufficiently  pervasive  so  that  it  sh  'uld  be  recognized  by  the  employer  as 
constituting  a  conditio!  of  employment. 

The  Board  in  Singh  v.  Domglas  Ltd.  also  found  that  when  management  became 
aware  of  racial  abuse  they  disciplined  a  perpetrator  of  the  abuse. 
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B.  Dhillon  v.  Treasury  Board  (Post  Office  Department),  a  decision  by  the  Public 
Service  Staff  Relations  Board  (Kenneth  E.  Norman,  Board  Member  and  Adjudicator)  Oct. 
21,  1980,  is  helpfuL  In  that  case  the  grievor,  an  East  Indian,  was  subjected  to  persistent 
name-calling  and  other  racial  harassment  while  she  was  a  probationary  postal  clerk  on 
the  midnight  shift  of  the  Calgary  Mail  Processing  Plant.  The  Adjudicator,  Mr.  Norman, 
found  that  her  grievance  was  sustained,  there  being  a  breach  of  the  anti-discrimination 
provision  of  the  collective  agreement,  stating  (at  pp.  11,  12): 


My  research  into  the  matter  yielded  no  helpful 
Canadian  legal  materiaL  But,  there  have  been  a  number  of 
United  States  Federal  Court  opinions  on  the  issue,  under  Title 
vn  of  the  Civil  Rights  Act  of  1964,  which  states  that  an 
employer  may  not: 

discriminate  against  any 
individual  with  respect  to  ... 
terms,  conditions,  or  privileges 
of  employment,  because  of  such 
individual's  race 

(U.S.C.    P.    2000    e  - 
2(a)(1)) 

This  statutory  language,  which  may  fairly  be  compared  with 
Article  5  of  the  Collective  Agreement  and  Section  7  of  the 
Canadian  Human  Rights  Act,  has  consistently  been  interpreted 
as  including  racial  intimidation  and  harassment,  in  the  work 
place,  so  long  as  two  criteria  are  met.  First,  harassment  must 
be  persistent.  Racial  comments  that  arise  as  part  of  casual 
conversation,  are  accidental  or  sporadic  will  not  suffice  to 
prove  a  violation.  Se,  Cariddi  v.  Kansas  City  Chiefs  Football 
Club  568  F.  2d  87,  88  (8th  Cir.  1977);  Winfrey  v.  Metropolitan 
Utilities  Dist.  467  F.  Supp.  56,  60  (D.  Neb.  1979);  Friend  v. 
Leidinger  446  F.  Supp.  361,  382-83  (E.D.  Vir.  1977);  Croker  v. 
Boeing  Co.  437  F.  Supp.  1138,  1191  (E.D.  Pa.  1977);  &  Fekete 
V.  U.S.  Steel  Corp.  353  F.  Supp.  1177,  1186  (W.D.  Pa.  1973). 
Second,  i'  must  be  demonstrated  that  the  employer  failed  in  its 
duty  to  lake  reasonable  steps  to  prevent  racial  harassment. 
There  is  some  disagreement  among  American  courts  on  the 
question  as  to  whether  there  is  an  affirmative  duty  on  the 
employer  that  reaches  beyond  the  behaviour  of  supervisory 
personnel.  Some  cases  hold  to  the  view  that  the  duty  does  not 
bear  upon  the  employer  unless  a  supervisor  actually 
participates  in  the  racial  slurring.  See,  Clark  v.  South  Central 
Bell  Tel.  Co.  419  F.  Supp.  697,  706  (W.D.  La.  1976); 
Qstapowicz  v.  Johnson  Bronze  Co.  369  F.  Supp.  522,  537  (W.D. 


-  30  - 


Pa.  1973):  Roberts  v.  St.  Louis  Southwestern  Ry.  Co.  329  F. 
Supp.  973,  978  (E.D.  Art.  1971);  <k  Compston  v.  BorderTlnc.  424 
F.  Supp.  157,  160  (S.D.  Ohio  1976).  But,  I  am  persuaded  that 
the  better  view  is  to  hold  the  employer  to  an  objective 
standard  of  constructive  knowledge  on  this  matter  of  racial 
slurring.  This  standard  is  expressed,  most  recently,  in  a 
judgment  signed  on  March  31,  1980,  in  Equal  Employment 
Opportunity  Commission  &  Ray  Wells  v.  Murphy  Motors 
Freight  Lines,  Inc.,  22  E.P.D.  30,  888  (3d  D.  Minnesota  1980). 
MacLaugMin,  D.J.  put  the  test  in  these  words: 

The  Court  believes, 
however,  that  the  standard  for  a 
violation  of  Title  VU  should  be 
stricter  than  that  of  actual 
participation  by  management 
and  supervisory  personnel.  If 
management  knows  or  should 
know  of  incidents  of  racial 
harassment  that  are  more  than 
sporadic,  it  has  a  responsibility 
to  take  reasonable  affirmative 
steps  to  eliminate  such  incidents 
Anderson  v.  Methodist- 
Evangelical  Hospital  4  FEF 
Cases  33,  35  (W.D.  Ky.  1971) 
(employer  may  not  "wash  ... 
hands  like  Pilate  and 
simultaneously  bleat  of  piety"). 

Employing  this  measure,  the  District  Court  then  found  that: 

...  management  and  supervisors 
knew  and  should  have  known  of 
the  numerous  instances  of  racial 
harassment  ... 

Apparently  no  clear  company 
policy  against  racial 

discrimination    or  harassment 
existed... 

Management  and  supervisors 
were  quiescent  in  promoting 
good  race  relations  ... 
...  this  Court  beleives  strong 
steps  are  necessary  to  ascertain 
and  to  sensitize  or,  if  necessary, 
discipline  the  prejudiced  clique 
of  employees  who  were  the 
prime  offenders. 

The  reasoning  in  this  decision  strikes  me  as 
being  cogent  and  entirely  applicable  to  the  problem 
with  which  I  am  faced. 
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In  Fuller  v.  Candur  Plastics  (1981),  2  C.H.R.R.  D/419  (Ont.,  R.  Kerr)  the  Board 
found  that  the  Complainant  had  once  been  referred  to  as  a  "monkey"  by  a  fellow 
employee  who  had  recently  been  promoted  to  the  position  of  forelady.  The  Board  a^^lied 
the  rules  laid  down  in  Simms; 

...on  the  evidence,  before  me,  at  most  this  was  only 
shown  to  be  "an  isolated  offensive  outbjrst"  by  another 
employee.  Such  an  occurrence  does  not  put  the 
employer  in  violation  of  the  Code  even  where  the 
other  employee  is  in  a  supervisory  position.  (D/240). 

The  main  issue  in  the  case  had  been  whether  the  Complainant  had  been  dismissed 
because  of  her  race.  Tie  Board  found  that  she  had  been. 

The  most  recent  case  addressing  the  issue  of  racial  h£.rassment  in  the  workplace  is 
Dhillon  V.  F.  W.  Woolworth  Co.,  Ltd.,  (1982),  3  C.H.R.R.  D/743  (Ont.,  P.A.  Cumming). 
An  East  Indian  warehouse  employee  had  been  dismissed  for  swearing  at  a  foreman.  I 
found  that  he  had  done  this  because  he  was  up- tight  about  verbal  harassment  in  the  work 
environment. 

"...the  name-caUing  environment  was  a  factor  without 
which  (a  causa  sine  qua  non)  Mr.  Dhillon  would  not 
ha-'e  precipitated  his  own  dismissal.  (D/759). 

However,  I  also  found  that,  in  dismissing  DhiUon,  the  supervisor  had  not  done  so 
because  of  his  race.  Therefore,  the  employer  was  not  liable  for  discrimination  in 
dismissal. 

Racial  harassme  it  in  the  workplace  was  found  to  exist  in  sufficient  degree  for  the 
employer  to  be  held  1  able.  It  was  pervasive.  There  was  a  general  atmosphere  of 
swearing  and  name-calling  of  employees  of  all  origins.  Other  employees  were  called 
"wop",  "limey",  and  "sen  of  a  bitch".  There  was  general  verbal  harassment  and  name- 
calling  of  all  East  Indians  by  several  white  employees.    There  was  anti-East  Indian 
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graffiti  on  the  washroom  walls.  The  Complainant  had  repeatedly  complained  to 
management  about  the  harassment  but  to  no  effective  avail. 

I  found  that  management  had  not  actively  condoned  this  harassment.  The  graffiti 
had  regularly  been  washed  off  or  painted  over.  However,  management  was  found  liable 
for  not  taking  adequate  measures  to  curtail  the  verbal  harassment. 


However,  Mr.  Petre  and  Mr.  Rosano  both  knew,  or  should  as 
reasonable  men  acting  as  management  have  known,  that  there 
was  regular  and  significant,  verbal  racial  harassment  of  East 
Indians  within  the  warehouse.  They  did  know.  However,  while 
they  certainly  did  not  either  approve  of,  or  support  the 
practice,  they  as  management  did  not  take  reasonable  steps  to 
pat  an  end,  or  at  least  minimize,  the  racial  abuse.  There  was 
no  real,  effective,  discipline  with  respect  to  the  instances  of 
offending  white  employees  that  came  to  their  attention  from 
time  to  time.  The  overall  attituc^e  was  that  verbal  racial  abuse 
was  an  inherent,  and  unsatisfactory,  incident  of  the  warehouse 
work  environment.  No  attempt  was  made  to  set  up  effective 
lines  of  communication  with  the  East  Indians  as  a  minority 
group  within  the  warehouse,  or  to  bring  a  real  harmony  to  the 
groups  feuding  on  racial  lines,  and  to  make  the  environment 
n:ore  palatable  (and  incidentally  by  doing  so,  more 
pi'oductive).  (D/760). 


The  harassment  was  found  to  be  a  "term  or  condition  of  employment". 


"The  atmosphere  of  the  workplace  is  a  "term  of  condition  of 
employment"  just  as  much  as  more  visible  terms  of  conditions, 
such  as  hours  of  work  or  rate  of  pay.  The  words  "term  or 
condition  of  employment"  are  broad  enough  to  include  the 
emotional  and  psychological  circumstances  in  the  workplace. 
There  is  a  duty  on  an  employer  to  take  reasonable  steps  to 
eradicate  this  form  of  discrimination,  and  if  the  employer  does 
not,  he  is  laible  under  the  Code."  (D/763) 

I  also  held  that  the  fact  of  racial  insults  directed  towards  other  groups  in  the 
workplace  did  not  excuse  the  racial  insults  towards  East  Indians. 


"I  might  add  that  the  evidence  suggested  a  great  deal  of 
swearing,  and  even  some  retaliatory  name-calling,  by  some 
East  Indian  employees.  There  cannot  be  any  justifiable  excuse 
for  this.  Two  wrongs  not  only  do  not  make  a  right,  but  also 
usually  exacerbate   the  initial   unfortunate  discrimination. 
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Racial  hspmony  is  a  two-way  street  and  requires  the  good 
sense  and  understanding  of  everyone  concerned.  All  employees 
must  cocperate.  In  a  warehouse  such  as  that  of  the 
Respondent,  it  also  requires  management  to  take  reasonable 
steps  by  way  of  active  intervention,  to  ensure  that  there  is  not 
racial  discrimination  toward  any  person  or  group.  (D/760). 

I  found  the  employer  liable  for  racial  discrimination  under  the  Code  and  ordered  it 
to  implement  programs  to  eradicate  racial  harassment  in  its  warehouse. 

The  new  Ontario  Human  Rights  Code  R.S.  1981,  c.  53,  explicitly  prohibits 
harassment  in  the  workplace. 

"4(2)Every  person  who  is  an  employee  has  a  right  to  freedom 
from  harassment  in  the  workplace  by  the  employer  ot  agent  of 
the  employer  or  by  another  employee  because  of  race..." 

Paragraph  9(f)  defines  harassment  to  mean  "engaging  in  a  course  of  vexatious 

comment  that  is  known  or  ought  reasonably  to  be  known  to  be  unwelcome".  An  isolated 

incident  generally  would  not  give  rise  to  a  charge  of  harassment.  Section  8  provides  that 

"No  person  shall  infringe  or  do,  directly  or  indirectly,  anything  that  infringes  a  right 

under  this  P«irt."  Thus,  an  employer  could  be  held  liable  for  harassment  perpetrated  by 

its  employees,  providing  the  employer  actively  or  tacitly  condones  the  harassment,  or 

even  if  the  employer  disapproves  of  the  harassment  but  knowing  of  it,  fails  to  take 

reasonable  steps  to  eradicate  it  within  the  work  enviornment  that  it  controls.  By  not 

taking  steps  to  eradicate  harassment  known  to  be  in  the  workplace  which  it  controls,  an 

employer  indirectly  infringes  the  right  of  an  employee  not  to  be  harassed.  However,  in 

the  absence  of  personal  liability  on  the  part  of  the  employer,  there  cannot  be  vicarious 

liability  under  the  new  Code  for  such  harassment,  as  subsection  4(2)  is  excepted  from  the 

operation  of  subsection  44(1)  which  reads: 

44.  -  (1)  For  the  purpose  of  this  Act,  except  subsection 
2(2),  sut'Section  4(2),  section  6  and  subsection 
43(1),  aiiy  act  or  thing  done  or  omitted  to  be 
done  in  ihe  course  of  his  or  her  employment  by 


-34- 


an  officer,  official,  employee  or  agent  of  a 
corporation,  trade  union,  trade  or  occupational 
association,  unincorporated  association  or 
employers'  organization  shall  be  deemed  to  be 
an  act  or  thing  done  or  omitted  to  be  done  by 
the  corporation,  trade  union,  trade  or 
occupational  association,  unincorporated 
association  or  employers'  organization, 
(emphasis  mine) 


Dhillon  was  a  situation  of  personal  liability  under  the  old  Code,  and  not  one  of 
vicarious  liability  on  the  part  of  the  employer.  Thus,  by  Dhillon,  the  case  law 
development  in  respec .  of  the  old  Code  reached  the  point  that  is  now  explicitly  provided 
for  by  subsection  4(2)  of  the  new  Code  -  the  employee  is  to  be  protected  from 
harassment  in  his  or  her  employment. 

It  is  useful  to  briefly  canvass  pertinent  American  decisons.  Under  section  703 
(l)(a)  of  the  Civil  Rights  Act  42  U.S.C.  2000  e  -  2(a)(1),  it  is  "an  unlawful  employment 
practice  for  an  employer" 


"...to  discriminate  against  any  individual  with  respect  to  his  ... 
terms  (or)  conditions  ...  of  employ  nent,  because  of  such 
individual's  race,  colour  ...  or  national  origin. 


This  has  been  interpreted  by  the  American  courts  to  proscribe  racial  harassment 
in  the  workplace. 

In  Rogers  v.  E.E.O.C.  (454  F.  2d  234  (1971),  certiorari  denied  406  U.S.  957  (1972)) 
the  court  set  forth  the  above  section  and  said: 


"This  language  evinces  a  Congressional  intention  to  define 
discrimination  in  the  broadest  possible  terms.  Congress  chose 
neither  to  enumerate  specific  discrimiiiatory  practices,  nor  to 
elucidate  in  extenso  the  parameter  of  such  nefarious 
activities.  Rather,  it  pursued  the  path  of  wisdom  by  being 
unconstrictive,  knowing  that  constant  change  is  the  order  of 
our  day  and  that  the  seemingly  reasonable  practices  of  the 
present  can  easily  become  the  injustices  of  the  morrow.  Time 
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was  when  employment  discrimination  tended  to  be  viewed  as  a 
series  of  isolated  and  distinguishable  events,  manifesting  itself, 
for  example,  in  an  employer's  practices  of  hiring,  firing,  and 
promoting.  But  today  employment  discrimination  is  a  far  more 
complex  and  pervasive  phenomenon,  as  the  nuances  and 
subtleties  of  discriminatory  employment  practices  are  no 
longer  confirmed  to  bread  and  butter  issues.  As  wages  and 
hours  of  employment  take  subordinate  roles  in  management- 
labour  relationships,  the  modern  employee  makes  ever- 
increasing  demands  in  the  nature  of  intangible  fringe 
benefits.  Recognizing  the  importance  of  these  benefits,  we 
should  neither  ignore  their  need  for  fW'otection,  nor  blind 
ourselves  to  their  potential  misue. 

We  must  be  acutely  conscious  of  the  fact  that  Title  vn  of  the 
Civil  Rights  Act  of  1964  should  be  accorded  a  liberal 
interpretation  in  order  to  effectuate  the  purpose  of  Congress 
to  eliminate  the  inconvenience,  unfairness,  and  humiliation  of 
ethnic  discrimination. 

...  Furthermore,  I  regard  this  broad-guaged  innovation 
legislation  as  a  charter  of  principj.es  which  are  to  be  elucidated 
£ind  explicated  by  experience,  time,  and  expertise.  Therefore, 
it  is  my  belief  that  employees'  psychological  as  well  as 
economic  fringes  are  statutorily  entitled  to  protection  from 
employer  abuse,  and  that  the  phrase  "terms,  conditions,  or 
privileges  of  employment"  in  Section  703  is  an  expansive 
concept  which  sweeps  within  its  protective  anbit  the  practice 
of  creating  a  working  environment  heavily  charged  with  ethnic 
or  racial  discrimination.  I  do  not  wish  to  be  interpreted  as 
holding  that  an  employer's  mere  utterance  of  an  ethnic  or 
racial  epithet  which  engenders  offensive  feelings  in  an 
employee  falls  within  the  proscription  of  Section  703.  But  by 
the  same  token  I  am  simply  not  willing  to  hold  that  a 
discriminatory  atmoshpere  could  under  no  set  of  circumstances 
ever  constitute  an  unlawful  employment  practice.  One  can 
readily  envision  working  environments  so  heavily  polluted  with 
discrimination  as  to  destroy  completely  the  emotional  and 
psychological  stability  cf  minority  group  workers,  and  I  think 
Section  703  of  Title  VII  was  aimed  at  the  eradication  of  such 
noxious  practices,  (p.  238)" 


In  that  case  there  was  no  direct  harassment  of  employees.  The  activity  objected 
to  was  the  different  treatment  accorded  to  clients  of  different  origin  by  the  employer, 
an  optometrist.  A  Spanish-surnamed  employee  felt  personally  affronted  by  the 
employer's  discriminatory  treatment  of  its  clients.  The  Court  held  that  the  employee 
was  discriminated  against  in  a  term  or  condition  of  employment. 
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The  Equal  Employment  Opportunity  Commission  has  also  held  that  harassment  in 
the  workplace  is  covered  by  Title  VII  and  that  the  employer  is  liable  for  the  harassment. 
The  Commission  has  held  that  when  an  employee  complains  to  an  employer  of  harassment 
the  employer  must  investigate  the  complaint  and  take  adequate  steps  to  eradicate  the 
harassment.  For  the  employer  to  do  no  more  than  ask  the  offending  employee  if  he 
called  the  complaining  employee  a  "nigger"  and  to  accept  the  negative  reply  has  been 
held  to  be  an  inadequate  investigation.  C.C.H.  E.E.O.C.  Decisions  (1973)  6321,  decision 
72-0779,  December  30,  1971.  The  Commission  has  said: 


"Title  VII  requires  an  employer  to  maintain  an  atmosphere  free 
of  racial  and  ethnic  intimidation  and  insult.  That  requirement 
includes  positive  action  where  positive  action  is  necessary  to 
redress  or  eliminate  employee  or  supervisory  intimidation. 
(C.C.H.  E.E.O.C.  Decisions  (19V3)  6354,  decision  72-1561, 
April  12,  1972) 


Where  racially  derogatory  remarks  are  written  on  washroom  walls  and  regularly 
spoken  by  supervisors  and  employers,  the  Commission  has  held  that  if  the  employer  does 
no  more  than  to  occasionally  wash  and  paint  the  washroom  walls,  adequate  remedial 
action  has  not  been  taken  (id). 

One  district  court  has  been  less  willing  to  find  the  employer  liable  for  racial 
harassment  in  the  workplace.  In  Howard  v.  National  Cash  Register  (388  F.  Supp.  603 
(1975))  the  court  said: 


'There  has  been  evidence  that  plaintiff  was  subjected  to 
treatment  by  fellow  employees  that  might  be  offensive  to  one 
of  sensitive  feelings  and  might  be  ignored  by  others.  It  is  a 
fact  of  life  that  social,  ethnic,  religious  and  racial  distinctions 
are  frequently  drawn.  There  are  Irish  who  dislike  English; 
English  who  dislike  French;  French  who  despire  Germans; 
Germans  who  hate  Poles;  and  Poles  who  loathe  Russians.  For 
almost  100  years  as  waves  of  immigration  have  settled  this 
country,  there  has  been  a  succession  of  jokes  regarding 
immigrants  and  classical  comic  characters  poking  fun  at 
national  groups.  "Pat  and  Mike"  jokes  were  as  derogatory  of 
Irish  100  years  ago  as  "Polack"  jokes  are  today.  Stupid  German 
comedians  were  long  a  staple  of  vaudeville,  and  the  sly, 
grasping,  money-hungry  Jew  has  been  a  classic  figure  of 
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historical  literature.  To  this  number  was  added  the  ignorant, 
lazy,  shiftless,  caricature  of  a  Black,  as  portrayed  by  Stephan 
Fetchit,  Amos  and  Andy,  and  Eddie  "Rochester"  Anderson. 
That  these  portrayals  were  degrading,  humiliating,  and 
offensive  to  the  ethnic  groups  they  purported  to  represent  has 
only  recently  been  recognized.  The  damage,  however,  to 
persons  of  sensitivity  was  nonetheless  deep,  nonetheless  real. 

The  language  of  the  factory  and  the  language  of  the  street 
have  long  included  words  such  as  "Greaser",  "Dago",  and 
"Spick",  and  "Kike"  and  "Chink"  as  weU  as  "Nigger".  In  the 
past  three  years  we  have  even  adopted  as  a  part  of  our  folk 
lore  a  character  who  is  prejudiced  and  biased  against  all 
persons  other  than  of  his  own  neighborhood,  religion  and 
nationality.  We  refer  to  such  people  now  as  "Archie 
Bunkers".  The  Archie  Bunkers  of  this  world,  within  limitations, 
still  may  assert  their  biased  view.  We  have  not  yet  reached 
the  point  where  we  have  taken  from  individuals  the  right  to  be 
prejudiced,  so  long  as  such  prejudice  did  not  evidence  itself  in 
discrimination.  This  Court  will  secure  plaintiff  against 
discrimination;  no  court  can  Ss>cure  him  against  prejudice. 
The  defendant  in  this  case  is  charged  by  law  with  avoiding  all 
discrimination;  the  defendant  is  not  charged  by  law  with 
discharging  all  Archie  Bunkers  in  its  employ.  Absent  a  showing 
of  something  other  than  disrespect  and  prejudice  by  his  fellow 
workers,  plaintiff  cannot  bring  himself  within  the  terms  of 
either  42  J.S.C.  1981  or  42  U.S.C.  2000e  2  et  seq.  (Id  at  pp. 
605-606) 


In  that  case  the  Court  found  that  the  offensive  remarks  amounted  to  no  more  than 
"locker  room  conversation  and  humour"  and  that  there  was  no  evidence  that  management 
had  not  diligently  investigated  complaints.  (Id  at  p.  605). 

In  Friend  v.  Leidinger  (446  F.  Supp.  361  (1977))  the  Court  discussed  the  amount  of 
harassment  necessary  before  an  employer  will  be  held  liable  for  a  violation  of  Title  VII. 

"No  black  person  (nor  any  white  person)  should  be  required  or 
suffered  to  work  under  conditions  of  constant  racially 
motivated  harassment  and  insult.  When  the  harassment  is 
participated  in  by  supervisory  personnel  it  becomes  particutirly 
odious  and  injurious.  But  infrequent  insults  do  not  a  Title  VII 
case  make.  Only  if  the  employer  knows  or  should  know  of  the 
condition  and  permits  it  to  continue  without  attempting  to 
discourage  it,  may  it  be  found  liable.  I  say  "discourage" 
because  it  is  clear  that  there  will  always  be  bigots,  both  black 
and  white,  and  we  will  never  have  a  social  system  free  of  the 
effects  of  bigotry,  (pp.  383  -  384). 


The  Court  £ilso  discussed  the  extent  to  which  an  employer  must  go  to  eradicate 
harassment  in  its  workplace. 


"Under  Title  VII  it  is  incumbent  upon  the  employer  to 
ameliorate  the  effects  of  bigotry  but  no  employer  can  be  held 
accountable  for  its  failure  to  obliterate  this  social  cancer. 
Defendants  here,  in  a  responsible  and  reasonable  manner,  have 
attempted  to  reduce  both  the  incident  of  racial  harassment 
and,  more  important,  the  level  of  racial  tension.  Oftentimes 
the  more  dramatic  and  "high  profile"  racial  discipline 
confrontation  produces  feelings  of  vindication  but  serves  to 
exacerbate  racial  tension.  Chief  Finnegan's  quiet,  low  key 
approach,  while  not  suitable  to  all  managers,  appears 
appropriate  under  the  peculiar  circumstances  presented  in  this 
case.  What  may  be  appropriate  in  a  shop  or  office  may  be 
counter-productive  in  a  Fire  Bureau  with  its  "live  in" 
arrangements  and  life  or  death  dangers.  Chief  Finnegan,  a 
veteran  of  31  years  as  a  fireman,  must  be  accorded  some 
credit  as  an  expert  in  this  field  and  his  approach  to  the 
problem  be  given  respect,  (p.  384). 

In  that  case  the  employer  had  provided  eniployees  with  several  routes  through 
which  they  could  lay  complaints.  The  employer  had  only  heard  unsubstantiated  rumours 
of  harassment  and  the  Court  found  that  the  employer  had  adequately  dealt  with  these 
rumours.  The  Court  also  found  that  the  emp.oyer  had  a  policy  opposing  racial 
harassment  and  that  it  would  discipline  any  officer  or  firefighter  proven  to  have  violated 
the  policy. 

In  Winfrey  v.  Metropolitan  Utilities  Dist.,  (467  F.  Supp.  56  (1979))  the  Court  found 
that  a  foreman  had  once  referred  to  a  black  meter-reader  as  "boy"  but  had  immediately 
apologized.  The  Court  said  that  "this  incident  falls  far  short  of  rising  to  the  level 
necessary  to  constitute  a  violation  of  42  U.S.C.    2000e-5".  (Id.  at  p.  60). 

In  Cariddi  v.  Kansas  City  Cliiefs  Football  Club  (568  F.  2d  87  (1977))  the  Court 
found  that  Italian-American  employees  were  occasionally  referred  to  by  supervisors  as 
"dago"  and  the  "Mafia".  This  use  of  ethnic  slurs  wa.s  found  not  to  be  in  violation  of  Title 
Vn.   These  comments  were  found  tD  be  merely  a  part  of  casual  conversation  and  were 
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held  not  to  rise  to  the  level  necessary  to  constitute  a  violation  of  Title  vn.  (Id  at  p.  88) 
The  Court  cited  as  further  evidence  that  the  employer  did  not  discriminate  against 
employees,  the  fact  that  two  of  six  of  the  supervisors  and  many  of  the  employees  were 
Italian-Americans. 

In  DeGrace  v.  Rumsfeld  (614  F  2d  796  (1980))  the  Court  found  that  a  lone,  black 
firefighter  had  been  subjected  to  repeated  racial  slurs  by  fellow  employees.  After  the 
employer  had  given  "pep  talks"  against  racial  harassment  this  employee  was  given  the 
"silent  treatment"  by  fellow  employees  and  received  three  anonymous  notes  threatening 
his  life  and  safety.  Because  of  these  threats  he  absented  himself  from  work  and  was 
subsequently  discharged  for  absenteeism.  However,  the  Court  found  that  this  discharge 
was  not  racially  motivated.  The  plaintiff  argued  that,  as  the  employer  had  a  duty  to 
eradicate  the  pervasive  racial  abuse  in  the  workplace  and  as  this  abuse  was  the  reason 
for  his  absenteeism,  the  employer  violated  Title  VII  by  discharging  him  and  by  not 
eradicating  the  racial  abuse.  On  appeal,  the  First  Circuit  Court  of  Af^eal  said: 

"Plaintiffs  argument  has  some  force.  While  Commander 
Scarfato  himself  may  well  have  been  moved  simply  by  the 
obvious  need  of  the  fire  department  to  have  personnel  who 
were  available  and  reliable,  defendants  would  ordinarily  be 
chargeable  not  only  for  Scarfato's  conduct  and  motives  but  for 
those  of  the  other  supervisory  personnel  whose  action  or 
inaction  bore  on  the  plaintiffs  discharge. ... 

An  employer  may  not  stand  by  and  allow  an  employee  to  be 
subjected  to  a  course  of  racial  harassment  by  co-workers,  and 
thus  defendants  must  accept  responsibility  for  their 
supervisors'  derelictions,  if  such  existed,  in  responding  to  the 
racial  problem  at  NASSW  ... 

If  because  of  the  culpable  neglect  of  supervisory  personnel 
plaintiff  was  put  in  reasonable  fear  for  his  personal  safety  and 
if  "but  for"  the  fear  thus  engendered  plaintiff  would  not  have 
absented  himself,  we  do  not  think  Commander  Scarfato  could 
properly  discharge  plaintiff  for  unauthorized  absence.  If, 
however,  after  all  reasonable  measures  had  been  taken  to 
correct  the  situation  plaintiff  then  unreasonably  refused  to 
return  to  work,  we  think  he  was  subject  to  discharge.  Thus,  for 
plaintiff  to  prevail  on  the  theory  that  defendants  violated  Title 
vn  by  discharging  him  for  absenteeism  stemming  from  the 
offensive  conduct  of  his  fellow  employees,  we  think  plaintiff 
had  to  establish 
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1.  that  he  was  reasonably  placed  in  fear  for  his  personal 
safety  as  a  result  of  the  racially  motivated  misconduct 
of  his  fellow  employees; 

2.  that  after  NASSW  was  aware  or  should  have  been 
aware  of  the  misconduct  and  plaintiffs  reasonably 
based  fear  it  failed  to  take  reasonably  feasible 
measures  to  deal  with  the  situation; 

3.  that  but  for  his  reasonably  based  fear  and  his 
supervisors  culpable  failure  to  take  corrective  action 
plaintiff  would  have  reported  for  duty; 

4.  that  plaintiff,  himself,  acted  in  a  mfiuiner  reasonable 
under  the  circumstances. 

Section  2000e-16(a)  of  Title  42  provides  that  "(a)ll  personnel 
actions  ...  shall  be  made  free  from  any  discrimination  based  on 
race  ...  ".  A  discharge  because  of  an  absenteeism  motivated  by 
racial  harassment  from  plaintiffs  fellow  workers  and  his 
supervisors'  failure  to  take  reasonable  measures  to  prevent  or 
correct  the  same,  cannot  be  said  to  be  "free  from  any 
discrimination  based  on  race"  even  if  the  ultimate  decision 
maker  was  moved  purely  by  a  legitimate  concern  for  having 
personnel  ready  and  willing  to  perform  their  duties,  (pp.  803, 
804). 


The  Court  found  that  the  plaintiffs  fear  for  his  safety  was  not  unreasonable.  In 
discussing  the  steps  the  employer  must  take  in  deaUng  with  complaints  of  racial 
harassment,  the  Court  said: 


"We  agree  with  defendants  that  an  employer  who  has  taken 
reasonable  steps  under  the  circumstances  to  correct  and/or 
prevent  racial  harassment  by  its  nonsupervisory  personnel  has 
not  violated  Title  vn. 

It  may  not  always  be  within  an  employer's  power  to  guarantee 
an  enviornment  free  from  all  bigotry.  He  cannot  change  the 
personal  beliefs  of  his  employees;  he  can  let  it  be  known, 
however,  that  racial  harassment  will  not  be  tolerated,  and  he 
can  take  all  reasonable  measures  to  enforce  this  policy.  To 
what  lengths  an  employer  must  go  we  do  not  venture  to  say. 
The  seriousness  of  the  harm  posed  by  the  conduct  will  be  a 
factor.  But  once  an  employer  has  in  ijood  faith  taken  those 
measures  which  are  both  feasible  and  reasonable  under  the 
circumstances  to  combat  the  offensive  conduct  we  do  not  think 
he  can  be  charged  with  discriminating  on  the  basis  of  race.  (p. 
805). 
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The  Court  did  not  dispute  the  district  court's  holding  that  "pep  talks"  were 
inadequate  in  the  circumstances  but  vacated  the  case  back  to  the  district  court  to 
determine  whether  the  steps  taken  by  the  employer  after  being  advised  of  the 
threatening  notes  were  adequate.  The  plaintiff  had  opposed  the  method  of  dealing  with 
the  complaint  that  the  employer  had  suggested.  The  district  court  was  required  to 
determine  whether  an  alternative  method  of  investigation  suggested  by  the  plaintiff 
ought  to  have  been  pursued  by  the  employer. 

The  Court  held  that  the  plaintiffs  fear  for  his  safety  must  be  the  primary  reason 
for  his  absences. 


"For  plaintiff  to  prevail,  fear  would  have  to  be  a 
determinative  factor,  not  merely  a  reason  which 
reinforces  plaintiffs  decision  on  another,  non- 
legitimate,  ground  to  stay  away  but  which,  by  itself,  is 
not  operative.  A  proper  excuse  such  as  fear  for 
personal  safety,  reasonably  based,  must  not  only  be 
available  to  plaintiff  but  plaintiff  must  actually  be 
acting  on  this  ground  before  he  can  claim  his  absence 
was  justified.  Thus,  for  example,  were  an  employee 
entitled  to  take  time  off  to  attend  a  relative's  funeral 
his  absence  would  not  be  justified  if  he  instead  used 
the  day  to  go  to  an  amusement  park.  (p.  806)" 


The  case  was  vacated  to  the  district  court  to  d€!termine  whether  the  plaintiff, 
"but  for"  the  fear  for  his  safety,  would  have  reported  to  work. 

The  plaintiff  must  also  show  that  he  acted  reasonably  in  the  circumstances. 

"Not  every  response  by  the  victim  of  racial 
discrimination  can  be  excused;  actions  may  be  so 
outside  the  parameters  of  reasonable  conduct  that 
they  cannot  be  tolerated  ...  While  due  allowance  must 
be  made  for  plaintiffs  fear  and  hostility,  he  too  had  to 
act  reasonably  to  bring  matters  to  NASSW's  attention, 
to  communicate  his  position,  and  to  cooperate  with  oi 
at  least  not  impede  NASSW's  good  faith  efforts  to 
correct  the  situation.  (Id)." 
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The  plaintiff  was  under  a  duty  to  communicate  to  his  employer  as  soon  as  possible 
the  reason  for  his  absences.  The  plaintiff  was  not  entitled  to  block  all  attempts  by  the 
employer  to  investigate  his  complaint  although  he  need  not  accede  to  any  method  of 
investigation  chosen  by  the  employer.  The  district  court  was  asked  to  determine  whether 
the  plaintiff  acted  reasonably  in  the  circumstances. 

In  E.E.O.C.  V.  Murphy  Motor  Freight  Lines,  Inc.,  (22  E.P.D.  30,  888  (1980) 
(U.S.D.C.))  the  district  court  stated: 

"The  Court  beleives  ...  that  the  standard  for  a 
violation  of  Title  vn  should  be  stricter  than  that  of 
actual  participation  by  management  and  supervisory 
personneL  If  management  knows  or  should  know  of 
incidents  of  racial  harassment  that  are  more  than 
sporadic  it  has  a  responsibility  to  take  reasonable 
affirmative  steps  to  eliminate  such  incidents  (Id,  at  15, 
610)." 

In  that  case  racial  harassment  of  blacks  v/as  pervasive  in  the  workplace.  The 
plaintiff  was  a  black  dockworker  who  received  loid  unloaded  carts.  The  blackboards 
attached  to  the  carts  for  the  purpose  of  stating  the  cart's  destint.tion  often  had  written 
on  them  racial  slurs  and  epithets  aimed  at  the  plaintiff.  He  once  received  a  cart  with  a 
cross  of  the  Ku  Klux  Klan  affixed  to  it.  Licorice  dolls  had  been  placed  at  this  lunch  table 
where  he  had  been  forced  to  eat  alone.  To  avoid  :he  harassment  during  lunch  he  took  to 
eating  in  a  separate  room  which  then  became  known  as  the  'b  acks  lunchroom'.  The 
company  bulletin  board  was  full  of  anti-black  storias  and  articles  and  the  washroom  walls 
were  covered  with  anti-black  graffiti.  The  plaintiffs  tires  were  slashed  and  a  foul- 
smelling  substance  was  put  in  his  shoes.  The  Court  found  that  management  and 
supervisors  were  aware  of  the  harassment.  Whites  had  repeatedly  informed  management 
that  they  did  not  want  to  work  witrt  "niggers"  and  management  had  seen  the  signs  on  the 
carts.  The  plaintiff  had  repeatedly  complained  to  them  of  racial  harassment.  The 
employer  was  found  liable. 
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In  Taylor  v.  Jones  (653  F.  2d.  1193  (1981))  the  Court  found  that  the  atmosphere  of 
racial  harassment  was  so  pervasive  that  the  employer  was  presumed  to  be  aware  of  it.  In 
the  workplace  blacks  were  referred  to  as  "niggers",  "spooks",  "token",  "boy",  etc.,  and 
they  were  repeatedly  subjected  to  racially  offensive  jokes  including  one  that  ended  with 
the  punch  line:  "Oh,  don't  worry  about  it,  we're  just  barbecuing  a  few  niggers."  White 
employees,  who  admitted  to  being  members  of  the  Ku  Klux  Klan,  often  instigated  fights 
with  black  employees  and,  on  one  occasion,  hung  a  hangman's  noose  in  the  supply  rooms. 
The  "black  jobs",  i.e.,  jobs  that  were  only  given  to  blacks,  were  more  physically 
demanding  and  were  lower  paid  than  the  "white  jobs".  The  employer  was  held  liable  for 
the  discriminatory  atmosphere. 

In  U.S.  V.  The  City  of  Buffalo  457  F.  Supp.  612  (1978),  the  City  of  Buffalo  Police 
Department  and  Police  Commissioners  were  held  to  be  in  violation  of  the  protections 
afforded  by  Title  VII  by  virtue  of  racial  comment  and  name-calling  by  police  officers 
against  feUow  police  officers  on  the  police  force.  Chief  Judge  Curtin  observed  (at  pages 
631  and  635): 


"The  language  of  2000e-2(a)(l)  evinces  a  congressional 
intention  to  define  discrimination  in  the  broadest 
possible  terms.  Instead  of  enumerating  specific 
discriminatory  practices  it  chose  a  broad  standard 
covering  'terms,  conditions  or  privileges'  to  cope  with 
the  wide  range  of  practices  whidi  might  lead  to 
employment  discrimination... 

Furthermore,  a  variety  of  employment  practices  which 
are  related  not  to  economic  fringe  benefits  but  to 
intangibles,  such  as  psy  etiological  impact  upon 
minority  employees  from  a  work  environment  heavily 
charged  with  discrimination,  fall  within  the  protection 
of  the  expansive  statutory  language  ... 


The  number  of  such  situatians,  the  openness  with 
which  they  took  place,  and  t  ie  seemingly  indifferent 
response  of  Department  authorities  support  a  finding 
of  a  pattern  or  practice  o^  unequal  conditions  of 
employment  for  black  police  officers  throughout  the 
Department  in  violation  of  Title  VII. 
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The  commissioner's  office  shows  some  evidence  that  it 
investigated  certain  racial  incidents,  yet,  in  many  of 
these  incidents  it  failed  either  to  conduct  a  full 
investigation  or  to  take  action  upon  completion  of  the 
investigation.  The  prisoner  beating  incident,  in 
particular,  demonstrates  a  shocking  failure  to  engage 
in  appropriate  internal  discipline. 

Similarly,  the  failure  of  precinct  officers  to  take 
immediate  action  on  racial  complaints  demonstrates 
an  insensitivity  to  the  need  for  aU  officers,  of 
whatever  race,  to  have  the  opportunity  for  prompt  and 
just  redress  of  grievcmces. 

Finally,  the  numerous  incidents  of  racial  slurs  and 
harassment  of  black  officers  uncover  a  working 
environment  heavily  charged  with  racial  discrimination 


The  Department  has  hidden  behind  a  paper  policy  of 
racial  tolerance.  It  has  stated  that  if  the  complaints 
brought  out  at  this  trial  had  been  brought  to  the 
commissioner,  action  would  have  been  taken.  The 
record  speaks  otherwise.  A  strong  policy  directive 
should  have  been  issued  by  the  commissioner  on  racial 
tolerance,  it  should  have  been  constantly  impressed 
upon  the  entire  force,  particularly  precinct  and  unit 
leaders,  and  a  formal  mechanism  should  have  been 
established  to  deal  with  any  related  grievances. 


Similarly,  the  Respondent  Metropolitan  Board  of  Commissioners  of  Police  cannot 
take  refuge  in  just  a  "paper  policy  of  racial  tolerance".  Standing  Order  24  (Exhibit 

#  31)  and  Chief  Adamson's  letter  of  November  9,  1979  (Exhibit 

#  33)  wherein  he  states  that  "disciplinary  charges  will  be  laid  against  any  police  officer 
who  is  in  violation",  are  necessary  and  useful.  These  documents,  while  directed  toward  a 
police  officer's  relationship  with  the  public,  set  a  standard  that  should  apply  equally 
within  the  working  relationship  as  between  members  of  the  police  force.  But  once 
management  knows  of  racial  name-calling  in  the  workplace,  it  must  take  reasonable 
steps  to  eradicate  it. 

In  Exhibit  #  33  there  is  reference  to  the  "Report  to  Civic  Authorities  of 


Metropolitan  Toronto  and  its  Citizens",  released  by  His  Emminence  Gerald  Emmett 
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Cardinal  Carter,  Archbishop  of  Toronto,  on  October  29,  1979.  That  report,  in  speaking  of 
verbal  insults  says,  in  part: 


"There  is  something  which  is  (most)  valuable  to  us  and 
that  is  our  own  integrity  and  our  ovm  dignity.  This 
dignity  may  very  well  be  offended  without  a  blow 
being  struck.  I  wish  to  make  a  very  strong  plea  to  all 
Police  Officers  to  take  scruplulous  care  to  avoid 
anything  that  could  possibly  be  construed  as  a  verbal 
insult  to  a  citizen  ...  When  a  person  is  called  a  nigger, 
a  queer,  a  faggot,  a  chink,  a  paki,  usually  with  the 
appropriate  accompanying  adjectives,  he  has  been 
attacked  as  surely  as  if  he  were  struck." 


Does  "the  plea"  of  Cardinal  Carter  not  make  equally  forceful  sense  when 
considering  the  relationship  between  police  officers?  Nor  is  it  an  answer  (as  we  shall  see 
shortly,  from  Dr.  Granville  A  da  Costa's  evioence)  to  suggest  that  racial  name-calling  as 
between  police  officers  is  generally  in  the  context  of  joking,  or  friendly  nicknames.  As 
weU,  if  the  police  truly  wish  to  eradicate  verbal  racial  insults  toward  members  of  the 
public,  they  are  much  more  likely  to  better  achieve  that  objective  if  they  eradicate 
verbal  racial  insults  amongst  themselves  in  their  working  relationship. 

Having  canvassed  the  United  States'  law  and  cases,  it  is  appropriate  to  note  that 
Part  n  of  the  United  Kingdom's  Race  Relations  Act  1976,  c.  74,  proscribes  discrimination 
on  the  basis  of  race  by  employers. 


4-  (2)  It  is  unlawful  for  a  person,  in  the  case  of  a 
person  employed  by  him  at  an  establishment  in  Great 
Britain,  to  discriminate  against  that  employee  — 

(a)        in  the  terms  of  employment  which  he 
affords  him;  or 


(b)  in  the  way  he  affords  him  access  to 
opportunities  for  promotion,  transfer 
or  training,  or  to  any  other  benefits, 
facilities  or  services,  or  by  refusing  or 
deliberately  omitting  to  afford  him 
access  to  them;  or 
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by  dismissing  him  or  subjecting  him  to 
any  other  detriment. 
(emphasis  added) 


It  seems  that  paragraph  4(2)(c)  of  the  U.K.  legislation  is  to  the  same  effect  as 
paragraph  4(l)(g)  of  the  Ontario  Code;  see,  for  example,  Wilkins  v.  Rolling  Mills  Ltd.,  et 
al.,  case  no.  25167/79B  before  the  Industrial  Tribunal,  decided  April  18,  1980. 

VI   CONCLUSIONS  FROM  EVTOENCE  AND  LAW  WITH  RESPECT  TO  RACIAL  NAME- 
CALLING.  ^ 

Dr.  Granville  A.  da  Costa  is  a  psychiatrist  who  has  a  very  impressive  academic 
and  professional  record,  (his  curricilum  vitae  was  filed  as  Exhibit  #  84).  He  is  an 
Associate  Professor  at  the  University  of  Toronto  Department  of  Psychiatry  and  a  staff 
psychiatrist  at  the  Clarke  Institute.  Dr.  da  Costa  has  spent  a  good  deal  of  time  dealing 
with  the  stresses  on  immigrant  groups  adapting  to  Canadian  society  and  focusing  on 
racism  as  it  affects  their  adaptation.  He  has  had  occasion  to  anedyse  both  the 
psychological  motivation  and  the  effect  of  the  social  phenomenon  of  racism  and  racial 
name-calling.   He  was  well-qualified  to  testify  as  an  expert  witness  in  respect  of  such  ^ 


Dr.  da  Costa's  testimony  suggests  that  it  is  doubtful  that  racisd  name-calling  in 
the  workplace  can  ever  be  mere  "personal  interplay"  or  "shop  talk".  His  view  is  that 
given  the  sociological  perceptions  in  Toronto  society  of  names  like  "Nigger"  and  "Paki", 
name-calling  is  necessarily  injurious  unless  there  exists  a  tacit  agreement  between  the 
parties  (Transcript,  Dec.  19/80,  pp.  5199-5208;  5221,  5263).  On  the  basis  of  the  extracts 
of  the  testimony  read  to  him  during  his  examination  in  chief,  Dr.  da  Costa  was  of  the 
view  that  there  did  not  exist  any  tacit  agreement  jetween  Mr.  Ahluwalia  and  his  fellow 


matters. 
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officers.  (Transcript,  Dec.  19/80,  p.  5222).  The  perception  of  the  person  named  is 
critical  in  determining  whether  tacit  agreement  exists,  as  the  dynamic  of  pejorative 
name-calling  is  such  that  the  person  doing  the  name-calling  generally  will  be 
disinterested  in  the  perception  of  the  name  by  the  named.  (Transcript,  Dec.  19/80,  pp. 
5214-5219). 

It  is  really  necessary  to  read  all  of  Dr.  da  Costa's  testimony  to  understand  his 
finalysis  in  respect  of  racial  name-calling,  but  a  few  exerpts  are  particularly  pertinent: 

"The  first  point  I  would  make  is  that  there  is  inherent 
in  the  process  of  labelling  someone  else  with  a  particular  name 
is  that  of  dsfining  the  rank  of  that  person.  It  is  a  unilateral 
attempt  to  define  a  rank  ng  of  that  persc>n  in  the  hierarchy. 

In  other  words,  it  is  an  attempt  at  status  assertion  by 
the  namer  about  his  or  ^er  status  and  aii  attempt  to  define  the 
status  of  the  person  who  is  nameo.  That  is  the  first  point. 

The  second  point  is  that  one  characteristic  is  that 
specific  items  of  that  ndividual  are  ised  to  emphasize  and 
define  an  inferior-superior  type  of  relationship. 

The  third  point  is  it  represents  a  form  of  control  or  an 
attempt  at  control  by  the  namer  over  the  participation  of  the 
name  in  a  relationship  to  that  persoi  or  in  that  person's 
membership  within  a  group.  That  is  th(i  status  of  the  person's 
membership  within  the  group. 

The  fourth  point  is  that  one  of  the  characteristics  is 
that  it  sets  up  the  name  of  the  other  person  or  tries  to  in  the 
role  of  a  victim.  Victimology,  in  fact,  is  a  recently  emerging 
area  that  encompasses  sociology,  anthropology,  psychiatry  and 
psychology,  and  that  has  arisen  particularly  out  of  the 
phenomena  of  hijackings,  of  hostage  taidng  and  the  behaviour 
of  people  in  those  situations. 

As  a  study,  it  is  shedding  some  new  light  on  an  old 
phenomena,  which  is  that  of  victimizing  by  pejorative  or  aU 
the  derogatory  types  of  labelling  of  another  person. 

The  fifth  point  is  that  it  is  a  unilateral;  in  other  words, 
a  one-sided  definition  of  the  qualities  of  the  other  person  that 
are  deemed  to  be  acceptable  or  unac(!eptable  to  the  person 
who  is  na.ned  or  to  the  victimized  person,  and  by  extension  to 
the  social  unit  that  the  namer  or  the  victim  is  seen  as 
representing. 
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By  social  unit,  I  am  referring  to  the  group,  whether  it 
be  labour,  for  example,  or  whether  it  be  a  racicd  group.  By 
labour,  I  mean  a  union  let  us  say,  or  whether  it  be  a  racisu 
group. 

The  sixth  point  is  that  where  this  practice  is  common, 
the  practice  of  labelling,  it  represents  what  are  called 
institutional  values  which  means  values  that  are  culturally 
sanctioned  within  that  society,  and  that  such  values,  these 
values  by  the  way  in  which  they  are  used  claim  an  absolute 
kind  of  status,  meaning  that  this  is  the  value  that  (counts). 
That  is  what  I  mean  by  absolute  status. 

It  has  another  implication.  The  implication  is,  or 
rather  the  inference  is  that  that  absolute  status  is  not  open  to 
change;  that  it,  it  is  immune  to  change,  and  the  reason  for 
that  I  have  stated  already.  The  reason  is  that  it  is  culturally 
sanctioned.  It  is  the  social  mores  and,  therefore,  by  and  large 
is  seen  as  not  open  to  change.(Transcript,  Dec.  19,  1980,  pp. 
5150-5152). 

A.  Name  calling  in  jest  as  I  would  look  at  it  now  is  a  bit 
more  defined  than  in  the  more  general  opening  remarks  I 
made.  It  is  a  bit  more  dt  fined  in  that  this  is  a  phenomena  that 
I  encounter  very  often  ir  my  work  with  adults,  with  children, 
and  it  goes  something  like,  with  children  it  goe>  something  like 
this:  "Well,  you  should  not  pay  attention  to  someone  who  calls 
you  a  nigijer  or  Paki  or  wop  or  whatever,  because,  you  know, 
children  don't  really,  they  do  not  really  mean  it  in  that  mean 
and  destructive  way." 

With  adults  it  is  more  like  in  my  experience,  the  one 
who  is  c£Llling  the  other,  they  don't  know  any  better  or  they 
mean  it  in  some  kind  of  an  attempt  to  establish  some  kind  of  a 
relationship,  and  that  is  how  I  hear  it. 

Q.        That  is  the  explanation  given  for  the  conduct? 

A.        By  the  named  person. 

Now  when  I  seek  to  understand  that  better, 
not  just  myself  I  might  add,  what  others  and  myself  — 
by  others  I  am  talking  about  the  literature  on  this 
topic  —  what  other  understand  about  this  is  that  this  is 
melice,  malicious  behaviour  that  is  disguised  as 
whimsical  behaviour,  whimsical  in  the  sense  that  kids 
are,  you  know,  kids  tend  to  be  cruel,  that  is  a  common 
concept  of  kids,  which  is  not  so. 

But  anyway,  kids  tend  to  be  this  or,  you  know, 
people  tend  to,  don't  quite  know  how  to  deal  with  you, 
so  they  do  it  this  way  by  labelling  you  some  way. 
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What  one  has  to  consider  is  the  effect  on  the 
individual,  and  I  have  not  come  across  any  information 
to  date,  but  I  do  not  claim  exhaustive  knowledge  of  the 
literature,  that  could  attribute  it  to  anything  else 
except  hidden  malice  in  this  be  haviour. 

THE  CHAIRMAN:  What  do  you  mean  when 
you  say  hidden  malice?  I  mean,  intentional  hurting 
that  is  disguised,  that  the  receiver  can't  say,  "Well, 
you  know,  you  are  hurting  me"  or  subconscious? 

THE  WITNESS:  I  nean  subconscious,  Mr. 
Chairman. 

THE  CHAIRMAN:  You  are  saying  the  namer 
does  not  realize  he  is  hurting,  but  his  whole  psyche,  as 
it  were,  is  trying  to  hurt  the  other  person. 

THE  WITNESS:  Yes.  This  is  in  jest,  when  it  is 
done  in  jest. 

MR.  RUETER:  Continue. 

A.  The  second  point  I  make  is  it  almost 
restates  the  former,  but  perhaps  in  a  slightly  different 
perspective  £ind  that  is  this  essentially,  I  believe, 
r'2presents  an  antagonistic  behaviour  that  is  in  the 
guise  of  fraternal  behaviour,  and  guise  again  I  use 
qualitatively  in  the  way  that  the  Chairman  just  asked 
me;  that  is,  guise  could  be  literally  guise,  it  could  be 
literally  a  deceptive  style  of  dealing  with  the  person 
that  is  consciously  determined,  but  more  often  it  tends 
to  be  a  style  that  is  again  not  readily  apparent  to  the 
person  who  is  labelling  the  other,  in  fact,  not  apparent 
to  the  person  who  is  labelling  the  other. 

The  third  point  I  would  make,  and  perhaps  this, 
I  suggest,  is  probably  the  most  significant,  and  that  is 
what  is  lacking  in  this  name  calling  in  jest  in  most 
situations,  I  believe,  is  that  there  is  no  tacit 
agreement,  there  is  no  prior  agreement  between  the 
parties,  be  they  two  individuals,  be  they  a  group  with 
one  member,  there  is  no  tacit  agreement  about  the 
meaning  of  using  that  kind  of  language  and  language, 
as  we  know,  is  not  simply  that  of  communication  as  a 
device  for  expressing  ideas  and  concepts,  it  is  much 
more  than  that.  It  is  saying  something,  also  organizes 
and  shapes  what  you  think.  (Transcript,  Dec.  19.  1980, 
pp.  5159-5162). 
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A.  Yes.  The  first  point  I  would  make  is  that 
the  suasive  function  of  labelling,  name  calling,  is  that 
of  controlling  the  other  persons'  status  through  trying 
to  convince  the  other  person  that  the  particular 
cescription  used,  if  it  is  a  pejorative  word,  if  it  is  a 
slur,  is,  in  fact,  a  fact  about  that  person,  and  not  only 
ttiat,  but  all  the  myths,  stereotypes  and  value 
perceptions  and  value  judgments  that  is  inherent  in 
that  name  or  that  slur,  all  those  underlying  myths, 
stereotypes  are,  in  fact,  relative  and  pertinent  to  that 
person. 

It  seeks  to  establish  a  fact  as  perceived  by  the 
namer  about  the  person  and  the  fact  is  buttressed  by 
those  three  sub  points  I  made. 

The  second  thing  I  would  say  about  suasion  is 
that  the  power  of  suasion,  the  power  to  move  an 
individual  to  a  different  self-perception  about  him  or 
herself  is  most  strongly  done  from  a  position  of  power, 
and  the  position  of  power  varies;  in  a  society  it  is 
majority  status.  (Transcript,  Dec.  19,  1980,  pp.  5254- 
5255). 


Q.  Now  in  order  for  name  calling  to  be  an 
ongoing  matter,  I  suppose,  successful,  what  tire  you 
fible  to  tell  us  about  the  conditions  for  name  calling  to 
t  e  ongoing  or  successful? 

A.  You  mean  why  doesn't  it  fade  away  or  die 

cut? 

Q.  Yes. 

A.  The  most  significant  aspect  of  that  is  that, 
i ;  requires  social  support,  it  requires  larger  support 
tian  between  the  two  people  involved,  the  namer  and 
the  named. 

That  group  or  social  reinforcement  of  that 
behaviour  also  is  usually,  but  not  always  more  covert 
tian  overt,  usually  more  hidden  than  obvious.  In  some 
cases  it  is  not  at  all  hidden.  South  Africa,  for  instance. 

The  second  thing  is  that  it  requires  a  tacit 
1  cence  by  those  who  are  naming  from  the  licence, 
f 'om  the  authority  of  that  group  in  order  to  maintain 
i:.  That  is,  those  individuals  ^vho  are  deemed  or  who, 
i  1  fact,  are  in  some  authority  [)Osition  within  the  group 
must  in  some  way,  and  again  covertly  or  overtly  have 
some  tacit  agrsement  or  understanding  or  permission 
for  that  to  continue.  Second  point. 
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The  third  point  is  that  it  exposes  or  increases 
the  vulnerability  of  the  named  person.  That  is,  it,  in 
fact,  creates  a  victim  situation  and  establishes 
specific  qualities  of  the  person  that  are  seen  by  the 
group  as  undesirable. 

You  know,  there  are  a  whole  range  of 
characteristics  that  may  be  described,  they  may  be 
viewed  as  weakness  or  as  disgusting  behaviour  or 
unusual  behaviour,  whatever.  There  are  different 
words  to  describe  that. 

The  fourth  point  is  that  there  is  a  difference 
between  suasive  behaviour  and  the  effective  group 
fjnction  or  social  function  in  that  than  between  a 
conflict,  than  between  simple  conflict  between  two 
people,  since  the  specific  thrust  of  naming  is,  as  I  said 
earlier,  designed  to  exclude,  that  is  pejorative  naming, 
or  include  which  is  non-pejorative  naming,  the  others 
in  the  group,  whatever  the  group  is.  (Transcript,  Dec. 
19,  1980,  pp.  5166-5167) 


The  terms  "Paki"  and  "Nigger"  are  commonly  known  to  be  racial  slurs.  There  was 
no  special  relationship,  or  tacit  E^reement,  existing  between  Mr.  Ahluwalia  and  those 
officers  who  called  him  "Paki".  The  name-calling  was  derogatory  and  humiliating  in  its 
effect.  I  think  the  motivation  varried  on  the  part  of  the  name-callers.  With  a  few,  it 
was  intended  to  hurt  the  recipient.  With  most,  it  was  simply  part  of  the  dynamics  of  the 
group  relationship,  although  still  hurtful  in  effect.  This  phenomenon  unfortunately  is  not 
uncommon  to  male  groups,  working  closely  together,  such  as  military  units  or  athletic 
teams,  where  males  often  address  each  other  by  nicknames,  including  racial  epithets.  I 
suspect  that  the  psychological  reason  for  this  too  often  seen  aspect  of  such  male  gioup 
relationships,  is  that  it  has  to  do  with  the  desire,  often  not  consciously  realized  by  the 
individual,  to  prove  himself,  or  establish  his  position  of  strength  or  power,  and  hence, 
acceptance,  within  ihe  group  of  peers.  Once  such  name-calling  behaviour  begins,  the 
dynamics  of  the  peer  group  often  give  the  name-caUing  a  momentum  of  its  own. 
Analysis  as  to  the  subtleties  behind  such  behaviour  is  not  necessary  in  the  instant 
situation.    I  accept  the  evidence  of  Dr.  da  Costa.  Racial  name-calling  is  an  invidious 
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and  insidious  practice  that  is  destructive  of  not  only  the  named  victim  but  also  of  the 
relationship  between  the  named  and  the  namer.  It  is  clear  from  all  the  evidence  that  Mr. 
Ahluwalia  did  not  approve  of,  and  did  not  like,  being  called  "Paki".  While  I  find  that  he 
did  not  complain  to  his  superiors  very  expressly  (apart  from  complaining  to  Sergeant 
Wallace  about  one  constable)  about  the  name-calling  until  December  7,  1976,  I  have  no 
doubt  that  he  resented  the  name-calling  and  found  it  hurtful.  Being  aware  of  the  racial 
name-calling  practice,  it  is  not  enough  for  the  supervising  sergeants  to  simply  excuse  it 
on  the  basis  that  the  victim  is  not  expressly  complaining.  He  was,  quite  clearly,  never 
approving  of  it,  and  any  astute  individual  with  any  common  experience  would  have  known 
that  he  found  it  hurtful  and  did  not  like  it. 

Mr.  Ahluwalia  did  not  complain  effectively  earlier  because  he  was  part  of  a  group 
dynamic  situation  where  name-calling  was  not  just  tolerated,  but  an  accepted  praciice. 
Moreover,  to  complain  against  a  pejorative  name-caller  face  to  face  is  to  let  the  culler 
know  he  is  succeeding  in  what  he  is  trying  to  do.  He  did  not  feel  he  could  modify  that 
situation,  and  indeed,  might  suffer  some  riddicule  for  trying  to  do  so.  Instead,  as  many 
people  would,  he  feigned  indifference  to  his  being  called  "Paki"  for  the  most  part,  so  as 
to  suggest  to  the  name  caller  that  he  could  not  hurt  Mr.  Ahluwalia.  Moreover,  Mr. 
Ahluwalia  himself  joined  in  the  name-calling.  This  is  also  not  an  uncommon  response  to 
being  called  names. 

P.C.  Hunt  testified  that  while  working  with  Mr.  Ahluwalia  Christmas  Day,  1976, 
he  was  upset  because  Mr.  Ahluwalia  was  issuing  tickets  for  minor  driving  infractions  on 
that  day,  and  Mr.  Ahluwalia  said  he  "got  five  of  you  white  guys",  leaving  the  impression 
he  took  satisfaction  in  the  fact  that  the  persons  he  was  ticketing  were  white  (Transcript, 
Oct.  2,  1980,  pp.  3871,  3872).  P.C.  Dybenko  said  that  while  working  together  Mr. 
Ahluwalia  would  suggest  to  him  that  Dybenko  summon  the  black  people  while  Mr. 
Ahluwalia  summon  the  white  people,  implying  that  there  was  a  persistent  race- 
consciousness  on  the  part  of  Mr.  Ahluwalia  (Transcript,  Oct.  17,  1980,  pp.  4227,  4228). 
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P.C.  Richards  testified  to  the  same  effect,  and  said  he  heard  Mr.  Ahluwalia  express 
himself  in  the  Guard  Room  to  the  effect  that  he  hoped  he  could  shoot  a  "white  honky". 
(Transcript,  Oct.  16,  1980,  p.  4078).  P.C.  Adams  also  said  he  heard  Mr.  Ahluwalia 
express  an  amibtion  to  kill  a  white  person.  (Transcript,  Oct.  16,  1980,  p.  4122).  P.C. 
Scharfe  also  testified  that  he  heard  Mr.  Ahluwalia  suggest  that  he  issue  summonses  to 
the  white  persons,  and  voice  an  ambition  in  the  Guard  Room  to  shoot  a  white  man,  and 
refer  to  white  persons  as  "white  trash"  and  "honky"  (Transcript,  Oct.  17,  1980,  k>.  4301- 
4303). 

P.C.  Olsen  testified  that  while  in  the  Guard  Room  he  heard  Mr.  Ahluwalia  express 
a  desire  to  "shoot  a  whi.e  honky",  and  use  the  term  "white  trash".  (Transcript,  Dec.  15, 
1980,  pp.  4423  to  4426).  P.C.  Kruk  testified  ihat  Mr.  Ahluwalia  would  refer  to  "Whitey" 
in  a  hostile  way.  (Transcript,  Dec.  15,  1980,  p.  4594). 

P.C.  Diamond,  an  immigrant  from  Egypt,  felt  that  Mr.  Ahluwalia's  attitude  was 
that  white  police  officers  did  not  give  black  people  or  East  Indians  a  break,  therefwe  he 
would  treat  white  persons  in  the  same  manner  (Transcript,  Oct.  15,  1980,  pp.  3967. 
3968).  Constable  Diamond  felt  Mr.  Ahluwalia  was  obsessed  with  the  idea  that  he  was 
being  discriminated  against,  and  sought  agreement  from  Diamond,  himself  a  member  of  a 
minority  group,  on  this  point.  When  P.C.  Diamond  disagreed,  saying  it  was  not  his 
experience,  and  tried  to  explain  to  Mr.  Ahluwalia  that  the  dislike  of  Mr.  Ahluwalia  by 
other  officers  was  due  to  his  attitude  rather  than  his  racial  origin,  Mr.  Ahluwalia  would 
not  listen,  using  his  race  as  an  excuse  to  avoid  reasonable  self-criticism  (Transcript,  Oct- 
15,  1980,  pp.  3968-3970,  3990). 

P.C.  Diamond,  an  immigrant  from  Egypt,  testified  Mr.  Ahluwalia  referred  to  him 
as  a  "camel  jockey"  (Transcript,  Oct.  15,  1980,  pp.  3962,  3963). 

P.C.  Gottshalk  referred  to  an  incident  when  he  was  working  with  Mr.  Ahluwalia  in 
which  Mr.  Ahluwalia  referred  to  a  person  of  apparent  Asiatic  origin  as  a  "gook",  but  this 
was  not  in  the  face  of  such  person.  (Transcript,  Oct.  2,  1980,  at  pp.  3825,  3826). 
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P.C.  Kruk  counselled  Mr.  Ahluwalia  at  one  point  about  Mr.  Ahluwalia's  being 
called  a  "Paki"  by  some  other  officers,  suggesting  it  was  being  done  out  of  ignorance 
(Transcript,  Dec.  15,  1980,  pp.  4595,  4596).  P.C.  Kruk  testified  that  Mr.  Ahluwalia's  real 
concern  was  not  being  accepted  by  his  fellow  officers,  rather  than  the  name-calling  in 
itself.  (Transcript,  Dec.  15,  1980,  pp.  4611,  4613). 

It  is  necessary  to  make  three  points  about  name-calling  situations.  First,  racial  or 
ethnic  insults  toward  other  groups  in  the  workplace  do  not  excuse  the  racial  insults 
towards  one  person,  in  this  instance  an  East  Indian.  Second,  being  called  names  is  not  a 
justifiable  excuse  for  retaliatory  name-calling.  As  I  stated  in  Dhillon  v.  F.W.  Wool  worth 
Co.,  Ltd.,  (1982),  3  C.H.R.R.  D/743  at  D/760: 

"I  might  add  that  the  evidence  suggested  a  great  deal 
of  swearing  and  even  some  retaliatory  name-calling, 
by  some  East  Indian  employees.  There  cannot  be  any 
justifiable  excuse  for  this.  Two  wrongs  not  only  do  not 
make  a  right,  but  also  usually  exacerbate  the  initial 
unfortunate  discrimination.  Racial  harmony  is  a  two- 
way  street  and  requires  the  good  sense  and 
understanding  of  everyone  concerned.  All  employees 
must  cooperate.  In  a  warehouse  such  as  that  of  the 
Respondent,  it  also  requires  management  to  take 
reasonable  steps  by  way  of  active  intervention,  to 
ensure  that  there  is  not  racial  discrimination  toward 
any  person  or  group. 


Retaliatory  name-calling  does  not  excuse  racial  harassment  of  the  retaliatory 
name-caller,  but  may  weU  influence  remedies  to  be  given,  and  impact  upon  any  award  of 
damages  that  might  otherwise  be  given. 

Third,  and  most  important,  every  employee  has  a  responsibility  to  do  his  job 
properly.  Although  being  called  names  will  affect  most  individuals  in  an  adverse  way 
psychologically  (to  varying  degress),  the  aggrieved  person  still  has  a  duty  to  act 
responsibly  in  performing  the  tasks  of  his  employment.  In  Dhillon  I  found  that  the 
Complainant  worker  was  up-tight  about  verbal  harassment  and  "the  name-caUing 
environment  was  a  factor  without  which  (a  causa  sine  qua  non)  Mr.  Dhillon  would  not 


have  precipitated  his  own  dismissal"  (D/759).  However,  the  active  cause  of  his  dismissal 
was  not  his  race,  but  his  being  insubordinate  toward  a  foreman.  In  short,  an  eiggrieved 
individual  cannot  use  his  complaint  of  name-calling  as  an  excuse  (even  if  it  is  one 
indirect  reason)  for  not  measuring  up  to  the  legitimate  demands  of  the  job.  This  does, 
indeed,  put  a  tremendous  burden  upon  an  aggrieved  person  in  some  situations.  An 
illustration  makes  the  point  -  Jackie  Robinson  still  had  to  prove  himself  eis  a  major 
league  baseball  player,  notwithstanding  the  most  intense  ridicule  and  pressure  imaginable 
that  he  had  to  suffer  in  doing  so. 

In  the  instant  case,  it  is  important  to  emphasize  that  the  racial  name-calling, 
while  constituting  racial  harassment  (if  largely  unintended  by  the  name-callers)  was  not  a 
main  factor  in  Mr.  Ahluwalia's  not  performing  his  job  up  to  the  standard  demanded  by  his 
fellow  officers,  sergeants  and  Inspector  Dickson.  The  name-calling  was  a  psychologically 
hurtful  factor  in  so  far  as  Mr.  Ahluwalia  was  concerned,  but  it  was  not  so  pervasive,  nor 
was  he  so  vulnerable,  that  it  significantly  affected  his  job  performance.  I  would  not  say 
(in  contrast  to  Dhillon)  that  it  was  a  causa  sine  qua  non  factor  without  which  he  would 
not  have  precipitated  his  failure  to  be  reclassified  and  ultimately,  his  dismissaL  As  well, 
I  do  not  think  the  Complainant  himself  took  the  position  that  the  name-calling  in  itself 
was  the  root  cause  of  his  problems  (and  even  if  he  did,  I  find  that  it  was  not  the  root 
cause  of  his  problem).  In  this  case,  Mr.  Ahluwalia  was  really  asserting  the  racial  name- 
calling  as  being  a  synpton,  as  indicating  a  broader  racial  discrimination  by  some  of  his 
fellow  officers  which  in  turn  was  the  basis  of  his  reclassification  and  dismissal 
problems.  That  is,  Mr.  Ahluwalia  was  asserting  that  the  name-calling  was  indicative  of  a 
more  general  intent  cf  racial  discrimination  toward  him  by  some  officers,  and  that  this  in 
turn  caused  a  perception  on  the  part  of  his  superiors  that  he  could  not  get  along  with  his 
fellow  officers,  and  ultimately  his  failure  to  be  reclassified,  and  dismissaL 

As  I  have  stated,  the  name-calling  was  a  group  dynamic  which,  from  the 
standpoint  of  most  of  the  name-callers,  was  not  intentionally  meant  to  be  hurtful  (even 
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though  it  was  hurtful  in  effect)  and  where  it  was  intended  to  hurt  seems  for  the  most 
part  to  have  been  isolated  to  responses  to  incidents  where  there  were  conflicts  between 
Mr.  Ahluwalia  and  another  officer  (for  example,  Mr.  Ahluwalia  and  P.C.  McCracken  in 
the  Allen  Gardens  incident;  and  P.C.  Sargent  arising  out  of  the  raccoon  and  squirrel 
incident).  Racial  name-calling,  of  course,  is  not  excusable  in  these  situations,  but  the 
point  is  that  it  was  not  generally  used  with  the  conscious  intent  to  hurt.  Where  it  was, 
the  incidents  were  fairly  isolated.  The  more-general  racial  name-calling  in  this  case 
arose  out  of  what  I  have  called  a  group  dynamic,  without  the  conscious  intent  of  hurting 
the  recipient.  Having  said  that,  I  emphasize  that  it  was  stupid  and  thoughtless  of  the 
officers  who  indulged  in  racial  name-calling  to  hurt  constables  such  as  Ahluwalia  and 
Carter  who  are  members  of  racial  minority  gi  oups. 

I  have  no  doubt  in  finding  on  all  the  evidence  that  there  was  persistent  racial 
harassment  by  way  of  racial  name-calling  by  fellow  police  officers  of  Mr.  Ahluwalia 
while  he  was  employed  as  a  police  officer  at  51  Division,  aad  that  this  was  known  to  the 
supervisory  Sergeants  who  are  part  of  the  maneigement  of  the  employer.  This  harassment 
by  way  of  name-calling  constituted  a  breach  of  paragraph  4(l)(g)  of  the  Code,  as  there 
was  discrimination  on  a  prohibited  ground  with  respect  to  the  condition  of  employment. 
For  the  reasons  given,  it  is  not  a  defence  to  say  that  the  racial  name-calling  was  in  jest 
or  that  everyone  was  called  nicknames,  or  that  one  has  to  be  toughened  up  before  dealing 
with  the  public  on  the  street.  The  fact  that  the  conscious  motive  may  be  not  to  harm  the 
recipient  does  not  excuse  racial  name-calling  in  the  workplace,  or  make  unlawful  conduct 
lawful.  The  named  recipient  (who  has  not  expressly  and  truly  freely  agreed  to  being 
called  racial  epithets  -  which  would  be  very  rare,  indeed)  of  racial  name-calling  within 
the  employment  relationship  has  the  right  to  protection  under  paragraph  4(l)(g)  of  the 
Code,  because  of  its  hurtful  effect.  Moreover,  the  employer  who  knows,  or  should 
reasonably  know,  of  such  racial  name-calling  by  some  employees,  must  take  reasonable 
actions  to  stop  it,  or  the  employer,  as  weU  as  the  offending  employees,  is  personally 
liable  under  the  Code  for  a  breach  of  paragraph  4(l)(g). 
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I  do  not  think  this  is  an  appropriate  case  for  the  awarding  of  damages  for  this 
breach  of  the  Code.  Given  the  general  lack  of  malicious  intent  in  respect  of  the  racial 
name-calling,  the  lack  (albeit  somewhat  understandable)  of  forceful  complaining  to  his 
superiors  about  the  problem  by  Mr.  Ahluwalia,  and  the  presence  of  retaliatory  name- 
calling  by  Mr.  Ahluwalia  himself,  damages  should  not  be  awarded.  Moreover,  the  name- 
caUing  was  not,  in  itself,  an  operative  component  of  Mr.  Ahluwalia's  problems  in  respect 
of  deferral  of  reclassification,  and  his  subsequent  dismissal. 

Vn  THE  DEFERRAL  IF  RECLASSIFICATION  AND  THE  SUBSEQUENT  DISPENSING 
WITH  THE  COMPLAINANrS  SERVICES  AS  A  POUCE  OFFICER. 

Mr.  Ahluwalia  asserted  that  the  name-calling  was  a  symptom  of  a  more 
fundamental  racial  discrimination  in  officers  refusing  to  work  and  ride  with  him,  and 
cooperate  with  him.  We  shall  now  consider  the  problems  that  Mr.  Ahluwalia  had  in  his 
job  performance,  in  the  context  of  the  deferral  of  his  reclassification,  and  ultimately  his 
dismissal.  Was  there  racial  discrimination,  beyond  the  racial  name-calling? 

Where  there  are  a  number  of  reasons  for  dismissing  an  employee,  only  one  of 
which  is  a  prohibited  ground,  the  presence  of  that  prohibited  ground  is  sufficient  to 
create  an  offence  provided  it  was  a  proximate  cause  of  the  dismissaL  (See  lancu  v. 
Simcoe  County  Board  of  Education,  (1983)  4  C.H.R.R.  D/1203). 

For  Mr.  Ahluwalia  to  succeed  in  his  Complaint,  it  must  be  established  that  a 
proximate  cause  of  his  deferral  of  reclassification,  and  his  ultimate  dismissal,  was  a 
prohibited  ground.  It  must  be  shown  that  reclassification  was  refused  either  because 
Inspector  Dickson  intentionally  discriminated  against  the  Complainant  or  alternatively, 
was  refused  because  of  a  problem  the  Complainant  was  experiencing  in  getting  along 


-58- 


with  fellow  officers,  and  an  operative  component  of  that  problem  was  racial 
discrimination  by  other  employees  against  the  Complainant.  The  Complainant  argues 
that  discrimination  on  the  part  of  some  of  the  officers  lay  behind  the  Complainant's 
receiving  disciplinary  documentation  and  receiving  low  marks  for  his  'relationship  with 
feUow  officers'  in  his  evaluation,  which,  in  turn,  caused  a  three  month  deferral  in 
consideration  of  his  reclassification  from  4th  to  3rd  class  constable  at  the  end  of  his  first 
twelve  months  of  probationary  service. 

To  succeed  in  respect  of  the  third  allegation  wiiih  respect  to  dismissal,  the 
Complainant  must  establish  that  Inspector  Dickson,  in  recommending  that  the 
Complainant  services  be  dispensed  with,  and  the  Respondent  Metropolitan  Toronto  Board 
of  Commissioners  of  Police  in  so  acting,  relied  upon  allegations  against  the  Complainant, 
an  operative  component  of  which  was  rooted  in  racial  discrimination  (reliance  upon  a  low 
evaluation  rating,  the  failure  of  the  Complainant  to  be  reclassified,  the  problem  in 
getting  along  with  fel  ow  officers,  and  documentation  relating  to  disciplinary  matters). 
The  Complainant  argjes  that  the  failure  to  be  reclass  fied,  which  he  asserts  was 
predictated  upon  discrimination,  was  in  turn  an  operative  factor  in  the  decision  of 
Inspector  Dickson  to  re  jommend  that  his  services  be  dispensed  with. 

Discrimination  is  often  difficult  to  prove  by  direct  evidence.  Often, 
circumstantial  evidence  must  be  examined  in  a  cumulative  way  with  a  view  to 
determining  whether  a  preponderance  of  evidence  indicates  the  existence  of 
discrimination  as  the  only  plausible  explanation  for  the  acts  or  circumstances  complained 
of  (See  in  Re  Ahmad  v.  The  Corporation  of  the  City  of  Toronto;  Ont.,  Feb.  28,  1973,  H. 
Krever,  at  p.  14). 

It  was  alleged  b\  the  Commission  and  the  Complainant  that  the  evidence  showed  a 
disparity  in  treatment  between  the  Complainant  and  three  other  officers  (who  shall  be 
referred  to  simply  as  Constables  X,  Y,  and  Z,  because  of  the  In  Camera  evidence  in 
respect  of  their  person  lel  files)  whose  personnel  records  wee  in  evidence,  and  that  such 
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disparity  in  treatment  is  not  explainable  on  any  basis  other  than  "race,  colour,  ancestry 
or  place  of  origin". 

United  States'  c  ourts,  in  considering  the  provisions  of  s.  703  (a)(1)  of  Title  VU  of 
the  1964  Civil  Rights  Act  (which  is  similar  in  language  to  that  of  s.  4  of  The  Ontario 
Human  Rights  Code)  have  held  that  proof  of  disparate  treatment  in  itself  will  raise  a 
prima  facie  case  of  c  iscrimination  on  the  theory  that  discriminatory  animus  must  be 
presumed  in  the  absen  ce  of  any  other  explanation.  (See:  Furnco  Construction  v.  Waters 
483  U.S.  567,  579;  M_«|^  v.  Missouri  State  Highway  Commissioner  567  F.  2d  804,  807) 
Upon  a  prima  facie  case  having  been  established,  the  burden  shifts  to  the  employer  to 
)         show  non-discriminatory  reasons  for  his  conduct: 


In  Saucedo  v.  Brothers  Well  Service  464  F.  Supp.  919,  922  (1979)  there  was  no 
direct  evidence  of  racial  animus  on  the  part  of  the  employer,  although  there  may  have 
been  on  the  part  of  employees  within  the  defendant's  organization.  However,  the 
evidence  of  disparity  in  treatment  of  itself  was  sufficient  to  establish  a  prima  facie  case 
of  discrimination  which  the  defendant  was  unable  to  refute. 

As  with  s.  703  of  Title  Vn,  evidence  of  disparate  treatment  in  employment  in 
Ontario  against  a  member  of  a  protected  group  may  raise  an  inference  that  unlawful 
discrimination  is  the  motivating  cause,  unless  and  until  the  employer  establishes  a  non- 
discriminatory reason  for  his  conduct. 


T]  e  employer  in  such  cases  can  prevail  on  the  merits 
either  by  refutin;^  the  'existence  of  a  prima  facie  case 
by  showing  to  be  non-existent  the  facts  upon  which  the 
inference  of  discrimination  is  sought  to  be  sustained* 
or  by  showing  that  his  actions  were  taken  for 
legitimate  reasons  thereby  refuting  the  inference  of 
discrimination  created  by  plaintiffs  prima  facie  case. 
(Morales  v.  Pain,  Kalman  6c  Quail  Inc  467  F.  Supp. 
1031  (1979)  at  p.  1038-9,  qioting  from  Mosky  v. 
W'ibster  CoUege  563  F.  2d  901,  903-4). 
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However,  I  have  no  doubt  that  any  apparent  disparity  of  treatment  in  discipline,  as 
between  Mr.  Ahluwalia  on  the  one  hand,  and  Constables  X,  Y,  and  Z  on  the  other,  has 
been  explained  in  the  instant  situation,  as  will  be  discussed. 

The  critical  question  then  becomes  -  did  the  low  evaluation  scores  and  the 
inability  to  get  along  with  fellow  officers  contain  a  functional  component  of  prohibited 
discrimination  which  was  an  operative  cause  in  the  first  decision  of  Superintendent 
Dickson  to  postpone  consideration  of  reclassification  for  three  months,  and  similarly,  in 
the  subsequent  decis  on  to  recommend  to  the  Board  to  dispense  with  Mr.  Ahluwalia's 
services. 

Commission  cc  jnsel  argued  that  in  the  instant  situation  there  was  direct  evidence 
of  discrimination  which,  coupled  with  the  apparent  discrimination  due  to  the  disparity  of 
treatment  in  disci  )line,  results  in  an  "irresis table  inference"  of  prohibited 
discrimination,  (page  1,  Commission's  Argument). 

Mr.  Ahluwalia  had  three  minor  problems  in  June,  1976,  which  were  made  the 
subject  of  personnel  documentations.  When  Inspector  Dickson  discussed  these  personnel 
documentations  with  Mr.  Ahluwalia  June  30,  1976,  Inspector  Dickson  took  very 
reasonable  disciplinary  action. 

As  to  Exhibit  #  10,  (an  alleged  driving  on  the  grass  in  Allen  Garden  incident), 
Inspector  Dickson  noted  the  discrepancy  between  P.C.  McCracken's  version  and  that  of 
Mr.  Ahluwalia,  and  did  not  make  any  determination  and  did  not  impose  any  penalty.  In 
respect  of  Exhibit  #  11  (failure  to  remain  at  Night  Court),  he  was  simply  reprimanded 
strongly  for  his  failure  to  stay  in  court  and  told  that  if  there  was  a  recurrence, 
disciplinary  action  would  be  taken.  Finally,  in  respect  of  Exhibit  #  12  (documentation  for 
Improper  Attire  in  Court),  Mr.  Ahluwalia  was  counselled.  There  is  no  suggestion  from 
the  disposition  of  these  three  matters  that  Inspector  Dickson  was  displaying  any  hostility 
towards  Mr.  Ahluwalia.  He  really  simply  counselled  an  inexperienced,  probationary 
officer  to  ensure  he  knew  what  was  expected  of  him. 


r 
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I  have  no  doubt  in  finding  that  Inspector  Dickson  first  heard  of  allegations  that 
Mr.  Ahluwalia's  problems  had  a  racial  factor,  on  December  7,  1976,  by  which  point  in 
time  the  Inspector  had  already  decided  to  terminate  him.  Given  the  self-interest 
apparent  to  such  accusations  following  notice  of  a  recommendation  to  dismiss,  it  is  not 
surprising  that  Inspector  Dickson  did  not  believe  Mr.  Ahluwalia,  or  investigate.  He  did 
not  think  there  was  anything  to  investigate.  The  simple  failure  to  investigate  at  that 
point  in  time  does  not  in  itself  render  the  Respondents  in  breach  of  the  Code.  I  have  no 
doubt  about  Inspector  Dickson's  motives  having  observed  him  throughout  this  hearing  and 
heard  his  evidence.  There  was  absolutely  no  intent  on  his  part  to  racially  discriminate 
against  Mr.  Ahluwalia,  or  to  discriminate  against  anyone  else  for  that  matter. 

However,  in  so  acting  without  an  investigation.  Inspector  Dickson  acted  at  his 
peril.  If  one  of  the  operative  reasons  underlying  the  dismissal  had  a  racial  factor  to  it 
(that  is,  involved  discrimination  on  a  prohibited  ground)  then  Respondents  would  be  liable 
for  a  breach  of  the  Code  even  thou.jh  Superintendent  Dickson  personally  had  no  intent  to 
discriminate. 

In  Anderson  v.  Methodist  Evangelical  Hospital  Inc.  (1971)  3  R.P.D.  8282  (aff  d.  464 
F.  2d  723  (1972)  (Sixth  Circuit))  the  plaintiff  alleged  that  her  discharge  from  the 
defendant's  employ  was  predicated  by  the  employer  upon  the  perception  of  her  inability 
to  get  along  with  fellow  employet;s  when  in  actual  fact  such  conflict  was  due  to  the 
racial  prejudices  of  the  employees.  There  was  evidence  of  derelictions  in  the  plaintiffs 
performance  of  duties  which  the  court  found  constituted  "independent,  just  and  ample 
non-racial  objective  reasons  for  discharge".  Nevertheless,  the  court  found  for  the 
plaintiff, 

"...by  virtue  of  the  defendant's  failure  to  investigate 
and  set  aright  the  racial  unfairness  of  a  discharge 
predicated  upoi  inability  to  get  along  with  others", 
(p.  6947) 
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At  the  time  of  Mrs.  Anderson's  discharge  Dr.  Fadell 
did  not  choose  to  order  his  discharge  on  the  basis  of 
justifiable  "objective"  reasons,  but  announced  his 
managerial  decision  to  be  predicated  upon  the 
subjective  determination  that  she  "could  not  get  along 
with  her  co-workers". 

We  do  not  believe  Dr.  Fadell  was  in  the  slightest 
degree  motivated  by  racial  prejudice  or  bias. 
However,  we  do  not  find  that  three  subordinate  agents 
of  the  corporation,  i.e..  Dr.  Richman,  Betty  Veith,  and 
Mr.  Calvert,  its  personnel  officer,  (who  had  been  told 
by  NaDean  Carter  on  April  10  that  she  was  leaving 
because  of  co-worker  conflict)  had  knowledge  that  all 
was  not  right  in  paradise  insofar  as  race  relations  were 
concerned:  and  two  of  them.  Dr.  Richman  and  Mrs. 
Veith,  possessed  knowledge  at  the  time  they 
ptirticipated  in  Mrs.  Anderson's  discharge  that  some 
racially  based  conflict  possibly  existed  between 
NaDean  Carter,  to  say  nothing  of  Mrs.  Thurman,  and 
the  plaintiff  Mrs.  Anderson.  Such  notice  to  them,  as 
supervisory  agents  of  the  corporation,  constitutes 
notice  to  it.  A  corporation  speaks  through  its  agents... 

It  should,  at  this  point,  be  expressed  that  we  do  not 
find  any  facts  which  reflect  that  the  defendant 
corporation,  or  its  directors,  or  its  administrator 
possessed  any  willful  plan  or  desire  to  resist  social 
justice,  or  wish  to  discriminate,  or  have  any  person  in 
its  employ  discriminated  against.  In  fact,  the  Board  of 
Directors  and  the  high  management  of  the  hospital 
have  an  outstanding  record  in  regard  to  fair  and 
impartial  treatment  of  the  races. 

Though  in  reason  and  justice  no  employer  can  be  held 
to  answer  for  the  personal  mental  intent  of  its 
employees  to  resort  to  racial  prejudice;  it  must, 
however,  stand  answerable  for  notice  of  racial 
mistreatment  when  allowing  un  unfair  discharge  to 
result.  When  warning  of  the  possible  existence  of  such 
an  anathema  arises,  it  is  not  exonerating  excuse  from 
participating  fault  to  wash  ones  hands  like  Pilate  and 
simultaneously  bleat  of  piety,  (p.  6946-7) 

Considering  all  the  evidence,  my  conclusion  is  that  for  all  of  the  officers,  with  the 
possible  exception  of  P.C.  McCracken,  the  reluctince  to  work  with  the  Complainant 
arose  because  of  his  attitude  and  personality  in  d<ialing  with  them.  They  perceived  a 
tendency  on  the  part  of  the  Complainant  to  refuse  1 3  accept  the  advice  of  fellow  officers 
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in  handling  specific  situations,  felt  he  was  abrasive  in  his  personality  towards  them,  did 
not  like  his  attitude  towards  the  public,  and  had  real  concerns  about  his  driving  habits. 

Even  with  respect  to  P.C.  McCracken,  who  was  the  cause  of  the  personnel 
documentation  (Exhibit*  10)  in  respect  of  the  Allen  Gardens  incident,  the  allegation 
against  Mr.  Ahluwalia  was  that  he  simply  would  not  take  criticism  or  advice  from  the 
senior  officer,  McCracken,  on  the  patrol.  (See  Exhibit  #  10).  Even  the  Complainant's 
own  witnesses  recognized  these  concerns  of  Mr.  Ahluwalia's  fellow  officers.  P.C. 
Woolridge  stated  that  Mr.  Ahluwalia  "was  referred  t  )  as  being  ignorant,  arrogant ...  and  a 
list  of  (other)  descriptive  adjectives",  and  that  other  officers  felt  Mr.  Ahluwalia  was  a  bit 
overbearing  with  the  public  and  was  a  bad  driver.  (1  ranscript.  May  5,  1980,  p.  274). 

P.C.  Padden  stated: 


Q.  Okay.  Now,  how  about  the  public? 
How  did  he  get  along  with  the  public? 

A.  Usually  pretty  well,  unless  the  citizen 
objected  to  being  stopped,  and  I  used 
to  call  him  Harry  —  Harry  would 
explain  why  he  was  being  stopped.  If 
the  citizen  winted  to  argue,  Harry 
was  amenable  to  an  argument. 

Q.  What  do  you  mean,  "amenable  to  an 
argument"? 

A.  He  didn't  argue  with  the  citizen,  but  if 
the  citizen  asked,  you  know,  "Why  are 
you  stopping  me?",  Harry  would  go  to 
great  lengths  and  explain  it  to  him. 
And  that  sometimes  brought  up  a 
confrontation.  It  wasn't  an  impolite 
confrontation,  but  it  was  a 
confrontation.  (Transcript,  May  26, 
1980,  pp.  675,  <;76T 


P.C.  Padden  stated  that  Mr.  Ahluwalia  "w»  sn't  a  driver  that  gave  men  lot  of 
confidence  and  a  couple  of  times  he  scared  me"  an'i  described  his  driving  as  "scarry"  and 
a  couple  of  times  "scared  the  Hell  out  of  me".  (Transcript,  May  26,  1980,  pp.  692,  *)93). 
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P.C.  Padden  said  Mr.  Ahluwalia  would  "roll  through  Stop  signs  emd  exceed  the 
speed  limit"  (Transcript,  May  26,  1980,  pp.  692-694)  said  he  was  "heavy  footed" 
(Transcript,  May  26,  1980,  p.  709)  and  described  one  occasion  on  which  Mr.  Ahluwalia 
drove  southbound  in  the  northbound  lanes  of  a  street,  flashing  his  headlights  at  oncoming 
traffic  until  Constable  Padden  shouted  at  him  to  pull  back  into  regular  traffic 
(Transcript,  May  26,  1980,  pp.  692-694). 

I  emphasize  that  it  is  clear  from  P.C.  Paddon's  overall  testimony  that  he  quite 
liked  Mr.  Ahluwalia,  thought  a  good  deal  of  him  as  an  individual,  and  was  friendly  toward 
him,  so  that  P.C.  Paddon  is  a  very  impartial  witness  in  respect  of  Mr.  Ahluwalia.  P.C. 
Paddon  was  asked  as  to  why  Mr.  Ahluwalia  was  having  difficulties  with  his  feUow 
officers. 


THE  CHAIRMAN:  Q.  In  terms  of  the  —  I 
think  you  said  "guardroom  gossip"  —  about  some  people 
no .  wanting  to  ride  with  him  —  what  was  the  reason 
foi  that? 

THE  WITNESS:  Difference  in  opinion  on  how 
the  job  should  be  done.  Harry  —  this  is  probably  why 
Harry  and  I  got  on  so  well  together  —  we  both  liked  to 
be  busy.  We  both  liked  to  go  out  and  do  something. 
The  officers  in  general  that  didn't  like  to  work  with 
Harry  were  senior  to  both  of  us,  and  they  didn't  really 
take  kindly  to  a  probationary  constable  giving  them 
instructions  on  how  something  should  be  done,  and  they 
would  tend  to  put  him  down  right  there  and  then,  and 
rather  than  continue  to  put  him  down,  they  would 
prefer  not  to  be  out  on  the  street  with  him  in  the  first 
place.  Everybody  has  their  own  approach  to  doing  the 
job.  It's  not  a  job  where  you  can  —  you  go  to  College, 
the  Police  College,  and  you  learn  what  the  job  is,  you 
learn  what  the  scope  is,  but  they  don't  —  they  have  no 
facility  for  teaching  you  exactly  how  to  go  about  doing 
it.  So  you  learn  on  the  street.  And  —  it's  a  street 
school,  where  you  learn  from  experience  and  you  learn 
from  your  superiors.  And  Harry  was  a  very  proud  sort 
of  person,  and  I  felt  sometimes  when  he  was  corrected 
by  what  is  essentially  his  peer  group,  he  resented  being 
told.  And  rather  than  work  with  somebody  who  resents 
beiig  corrected,  some  people  would  prefer  not  to  work 
with  him.  That  was  the  impression  I  got,  for  their 
reasons. 
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THE  CHAIRMAN:  Q.  What  was  the  -  this 
might  be  a  difficult  question  to  answer  —  what  was  the 
degree  of  seriousness  of  that  feeling  about  him?  Was 
this  really  a  problem? 

THE  WITNESS:  I  think,  overall,  when  I  put  out 
~  for  instance,  when  I  put  out  a  call  for  help, 
everybody  knew  who  my  partner  was.  If  they'd  have 
felt  as  badly  as  some  people  have  indicated,  they  may 
not  have  responded  to  help  us  as  fast  as  they  did. 
There  are  some  officers  on  the  Force  —  you  have  a 
Force  of  5,000  uniformed  men  —  there  are  some 
officers  who  don't  really  measure  up  when  it  comes  to 
giving  physical  assistance,  and  these  men  usually  get 
weeded  out,  not  so  much  by  the  probationary  system, 
unless  they  do  something  really  drastic,  but  they  get 
weeded  out  over  a  period  of  time  when  the  officers 
becomes  alienated  because  they  don't  respond  to 
assisting  other  officers  'n  times  of  great  need.  And  I 
don't  —  there  were  some  officers  who  are  disliked 
enough  on  the  Force  that  if  they  got  into  a  bad 
situation,  the  officers  might  noi  respond  too  quickly.  I 
don't  think  this  was  the  case  with  Harry.  I  think  they 
disliked  his  attitude  towards  them  and  towards  the  way 
tney  wished  to  do  their  job,  and  he  was  not  prepared  to 
knuckle  under  to  their  authority,  £ind  as  a  Fourth  Class 
Constable  he  wasn't  prepared  to  take  instructions  from 
a  First  Class  Constable.  And  rather  than  have  a 
conflict  out  in  the  street,  they  just  refused  to  work 
v'ith  him  for  that  reason. 

But  I  don't  know,  because  I  never  really  sat 
cown  and  discussed  it  with  anybody.  I  had  no  problems 
V'ith  Harry,  and  there  was  no  point  in  my  getting  into 
it.  (Transcript,  May  26,  1980,  pp.  704-706). 

P.C.  Carter  had  driven  with  Mr.  Ahluwalia  a  couple  of  dozen  times  and  said  that 
"he  wasn't  a  great  driver",  "took  a  couple  of  chanc  es,  drove  a  little  fast",  "it  wasn't  a 
defensive  way  of  driving",  his  driving  was  "a  little  below  average"  and  would  drive 
"regardless  of  other  drivers".  (Transcript,  May  27,  11)80,  pp.  790-794). 

P.C.  Carter  confirmed  that  he  had  heard  complaints  from  other  officers  about  Mr. 
Ahluwalia's  driving  habits  and  about  Mr.  Ahluwalia  riot  being  willing  to  take  advice  and 
resenting  direction  from  other  officers,  and  about  the  manner  in  which  he  dealt  with  the 


public  (Transcript,  May  27,  1980,  pp.  798-800). 
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P.C.  Carter,  a  black  officer,  agreed  with  the  suggestion  in  cross-examination  that 
from  what  he  saw  outwardly,  Mr.  Ahluwalia's  problem  in  getting  along  with  fellow 
officers  was  a  personality  problem  rather  than  a  racial  problem. 


Q.  That's  what  I  am  getting  at.  This 
problem,  it  could  play  a  part  with  the 
other  men.  This  problem  was  one  of 
getting  along  with  other  individuals, 
wasn't  it  that  Mr.  Ahluwalia  had? 

A.  Well  I  knew  for  a  fact  he  had  a 
problem  working  with  — 

Q.  It's  a  personality  problem,  moreso 
than  a  racial  problem,  wouldn't  you 
agree,  on  his  part? 

A.  From  what  I  see  outwardly,  I  would 
say  so,  it's  a  personality  situation. 

Q.  And  at  most  you  could  only  surmise 
your  suspicion  that  there's  a  racial 
factor  there.  You  don't  see  any  signs 
of  it? 

A.  Well  as  far  as  the  men's  relationship 
to  him,  I  can't  surmise  or  suspect 
anything. 

(Transcript,  May  27,  1980,  pp.  769, 

There  was  nothing  to  suggest  to  him  that  there  was  any  racial  motivation  behind 
the  criticisms  of  Mr.  Ahluwalia.  (Transcript,  May  27,  1980,  p.  798).  P.C.  Carter 
testified  that  in  making  criticisms  to  him  about  Mr.  Ahluwalia,  the  officers  did  not  use 
racial  expressions  or  refer  to  Mr.  Ahluwalia's  race,  and  he  concluded  they  simply  did  not 
like  the  way  Mr.  Ahluwalia  "did  his  job".  (Transcript,  May  27,  1980,  pp.  795-799). 

P.C.  Gore,  who  did  not  work  with  Mr.  Ahluwalia  at  51  Division,  but  was  a  personal 
friend  of  Mr.  Ahluwalia  and  had  helped  teach  him  to  drive  said  Mr.  Ahluwalia  "wasn't 
much  of  a  driver"  at  that  point  in  time  (Transcript,  May  29,  1980,  p.  1064). 
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The  totality  of  the  evidence  leads  to  the  conclusion  that  the  reason  why  officers 
at  51  Division  were  reluctant  to  work  with  Mr.  Ahluwalia  and  the  reasons  why  he  was  not 
getting  along  with  them  was  not  because  of  a  racial  factor.  Rather,  they  did  not  like  his 
driving,  he  would  not  take  direction  and  advice  easily  from  more  experienced  officers, 
and  they  did  not  respect  his  manner  of  dealing  with  the  public.  There  were  personality 
conflicts  that  arose  because  the  officers  did  not  like  or  respect  Mr.  Ahluwalia's 
attitude.  There  was  a  real  lack  of  confidence  in  Mr.  Ahluwalia,  and  this  also  led  to  the 
feeling  on  the  part  of  some  officers  that  he  could  not  be  counted  on  in  a  conflict. 

P.C.  Sargent  had  not  refused  to  work  with  Mr.  Ahluwalia  until  incidents  involving 
a  raccoon  and  squirrel. 

P.C.  Sargent  testified: 


Q.  All  right.  Go  ahead  and  relate  the  couple 
oi'  incidents  you  wish  to  teU  us  about,  officer. 

Q.  There  was  one  morning,  the  early  hours  of 
the  midnight  shift,  early  hours  of  the  morning  and  I 
was  the  driver  of  the  scout  car  and  we  were  on  general 
patrol  and  I  was  on  Dundas  Street  turning  northbound 
oil  Jarvis  Street.  AT  that  time  there  was  a  raccoon 
lying  across  the  roadway  in  front  of  the  car  and  as  I 
turned  the  corner  Mr.  Ahluwalia  grabbed  the  steering 
wheel  and  turned  it  sharply  to  the  right  in  the 
direction  of  the  ra«icoon. 

Q.  What  happened? 

A.  Well,  I  recovered  the  steering  wheel  from 
him.  He  caught  me  completely  off  guard.  We  were 
just  on  general  patrol  and  I  didn't  expect  it.  By 
recovering  the  steering  wheel  I  still  mounted  the  curb 
and  just  missed  a  telephone  post  in  front  of  the 
Federal  Building  there. 

Q.  I  take  it  you  missed  the  raccoon? 

A.  I  missed  the  raccoon,  yes. 

Q.  As  a  result  of  that  was  anything  said 
between  yourself  and  Mr.  Ahluwalia? 

A.  Well,  I  exchanged  words  with  him  and  I  was 
qjite  angry  with  him.  As  far  as  exactly  what  was  said 
in  the  conversation  I  can't  recall  the  full  conversation. 


-  68  - 


Q.  Do  you  have  any  recollection  of  the 
conversation? 

A.  I  do  remember  saying  that  he  should  just 
leave  the  car  alone  and  sit  there.  I  was  the  officer  in 
charge  of  the  car  and  not  to  talk  to  me  anymore.  I 
didn't  have  anything  more  to  say  to  him. 

A.  Yes.  I  was  southbound  on  Pembroke  Street 
just  after  dawn  and  there  was  a  squirrel  sitting  <xi  the 
street  just  north  of  Dundas  Street  and  at  that  time  Mr. 
A  iluwalia  put  his  foot  on  top  of  my  foot  on  the 
ac  celerator  and  accelerated  towards  this  squirrel 
si  tting  on  the  street  and  I  was  able  to  decelerate  and  1 
inmediately  went  into  the  station.  I  didn't  say 
anything  to  him  at  that  point.  I  just  drove  straight 
into  the  station,  into  the  rear  parking  lot. 

Q.  Did  Mr.  Ahluwalia  say  anything  in  regards 
t(  the  squirrel? 

A.  I  recall  him  saying  "Kill  it,  man,  kill  it!" 

0  ranscript,  May  29,  1980,  pp.  955-957). 

Until  that  point  in  time,  Sargent's  objections  to  Mr.  Ahluwalia  revolved  around 
what  he  called  Mr.  Ahluwalia's  "very  negative  attitude".  (Transcript,  May  29,  1980,  pp. 
957,  958).  I  accept  P  C.  Sargent's  evidence  as  to  these  incidents. 

P.C.  Hunt  corroborated  P.C.  Sargent's  evidence  somewhat  by  saying  that  Sargent 
had  told  him  about  'he  incident  in  the  locker  room  of  the  police  station  following  the 
incident  (Transcript,  Oct.  2,  1980,  pp.  3872,  3873).  Moreover,  P.C.  Davis  testified  that 
P.C.  Sargent  had  tcld  him  about  the  incident,  and  that  he,  Davis,  had  had  a  similar 
ej^erience  with  Mr.  Ahluwalia  while  out  on  patrol.  (Transcript,  Dec.  18,  1980,  p.  4933- 
4939).  The  Human  Rights  Officer  investigating  this  case  also  confirmed  that  P.C.  Davis 
had  referred  to  the  P.C.  Sargent  incident  with  Mr.  Ahluwalia  involving  the  raccoon  and 
squirrel  during  the  investigation  in  1977  (Transcript,  Dec.  18,  1980,  p.  5079). 

Sergeant  Wallace  also  testified  during  cross-examination  that  P.C.  Sargent  had 
mentioned  to  him  the  incident  concerning  the  squirrel  and  raccoon.  (Transcript,  Sept.  5, 
1980,  p.  2253,  2254). 
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The  Respondents*  witnesses  also  criticised  ^[^.  Ahluwalia's  performance  as  a  police 
officer. 

P.C.  Gottshalk  said  Mr.  Ahluwalia  only  "dro/e  the  scout  car  with  me  in  it  onee  and 
on  this  date  I  was  a  little  nervous  and  subsequertly,  I  drove  for  the  rest  of  the  time". 
(Transcript,  Oct.  2,  1980,  p.  3823).  P.C.  GottshalK  had  become  nervous  because  as  they 
were  leaving  Wellesley  Hospital  while  Mr.  Ahluwalia  was  driving,  Mr.  Ahluwalia  had  cut 
off  another  car  on  the  street.  (Transcript,  Oct.  2,  1980,  pp.  3823-3825).  He  found  Mr. 
Ahluwalia  lacked  confidence  and  was  generaiy  unsure  of  himself  in  situations 
(Transcript,  Oct.  2,  1980,  p.  3832).  The  implied  suggestion  from  this  testimony  was  that 
Mr.  Ahluwalia's  over-zealousness  in  some  activity,  such  as  driving  and  dealing  with 
citizens  about  minor  traffic  violations,  was  an  uncDnscious  attempt  to  compensate  for  an 
underlying  lack  of  self-confidence,  in  an  unsuccissful  attempt  to  convince  his  fellow 
officers  that  he  really  was  in  command  of  any  situ  ition. 

P.C.  Edney  testified  that  he  worked  with  M  •.  Ahluwalia  on  two  occasions,  but  took 
over  the  driving  on  the  first  occasion  because  Mi.  Ahluwalia  was  driving  too  eratically 
and  did  not  comply  with  P.C.  Edne/s  request  to  improve  (Transcript,  Oct.  2,  1980,  p. 
3852).  P.C.  Edney  also  stated  that  during  the  investigation  of  an  indecent  assault,  Mr. 
Ahluwalia  asked  the  14  year  old  female  victim  if  the  assailant  had  "touched  her  tits" 
whereupon  Edney  took  over  the  investigation,  and  counselled  Mr.  Ahluwalia  afterward 
about  the  term  he  used  but  found  Mr.  Ahluwalia's  reaction  to  counselling  to  be  negative. 
(Transcript,  Oct.  2,  1980,  pp.  3853,  3854).  P.C.  Edney  also  referred  to  an  incident  where 
they  had  stopped  two  motocyclists,  saying  he  had  to  reprimand  Mr.  Ahluwalia  for  the  way 
he  addressed  them  as  it  "was  not  proper  way  to  talk  to  people  you  are  about  to 
summons."  (Transcript,  Oct.  2,  1980,  p.  3859) 

P.C.  Edney  referred  to  Mr.  Ahluwalia's  manner  as  being  "overbearing"  and  "gruff, 
dominering,  talking  aown"  (Transcript,  Oct.  2,  1980,  pp.  3862,  3863). 
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P.C.  Hunt  testified  that  there  was  general  criticism  about  Mr.  Ahluwalia's  driving, 
that  he  weis  abrupt  with  the  public  and  would  always  charge  a  citizen  in  preference 
merely  to  cautioning  him  (Transcript,  Oct.  2,  1980,  pp.  3874,  3875).  He  lacked 
confidence  in  Mr.  Ahluwalia  and  was  worried  that  he  could  not  rely  on  him  to  back  him 
up  in  a  crisis  (Transcript,  Oct.  2,  1980,  p.  3882).  Constables  Richards,  Adams  and 
Scharfe  all  testified  that  one  day  in  the  Guard  Room  Mr.  Ahluwalia  declared  to  no  one  in 
particular  that  it  was  his  ambition  to  shoot  a  white  man.  There  was  an  uneasiness 
generally  about  whether  one  could  count  on  Mr.  Ahluwalia  to  back  up  a  fellow  officer  in 
a  scrape.  However,  there  was  no  concrete  evidence  in  support  of  this  feeling,  and 
Constables  Padden  and  Gottshalk  actually  gave  evidence  suggesting  that  Mr.  Ahluwalia 
probably  could  be  relied  on  in  scrapes.  ^Transcript.  Oct.  2,  1980,  pp.  3831-3832). 
Sergeant  Burgess  thought  Mr.  Ahluwalia  was  a  bit  of  a  loner  and  that  since  police 
officers  are  dependent  upon  one  another  for  support,  to  be  a  loner  is  dangerous 
(Transcript,  Sept.  9,  1980,  p.  2582). 

P.C.  Victor  Dybenko  testified  that  Mr.  Ahluwalia  "seemed  to  enjoy  driving  at 
speeds  of  30  and  40  mph.  and  he  was  practically  racing  everywhere  he  went,  so  that  even 
if  you  did  want  to,  you  could  not  observe  the  street  situations  or  any  activity  going  on". 
(Transcript,  Oct.  17,  1980,  p.  4227).  He  said  that  because  Mr.  Ahluwalia  expressed  "a 
preference  of  summonsing  the  white  race"  he  felt  he  could  not  count  on  Mr.  Ahluwalia 
(Transcript,  Oct.  17,  1980,  pp.  4228,  4229).  P.C.  Dybenko  felt  that  Mr.  Ahluwalia 
lectured  members  of  the  public  unnecessarily  harshly  for  minor  offences,  saying  that  Mr. 
Ahluwalia  was  "abrupt,  over  officious,  extremely  authoritative  with  the  citizens  in 
general".  (Transcript,  Oct.  17,  1980,  pp.  4229,  4230). 

P.C.  Richards  also  had  a  "gut  feeling"  he  could  not  rely  on  Mr.  Ahluwalia  because 
the  latter  had  expressed  antipathy  toward  white  people  (Transcript,  Oct.  16,  1980,  p. 
4078). 
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P.C.  Adams  found  Mr.  Ahluwalia  rude  in  his  manner  in  stopping  citizens  for  traffic 
offences,  and  felt  he  had  been  rough  with  an  elderly  drunk  prisoner  (Transcript,  Oct.  16, 
1980,  pp.  4120,  4121). 

Parking  Control  Officer  Anderson  testified  that  he  observed  Mr.  Ahluwalia 
walking  the  beat  as  a  police  officer  and  found  him  "very  hostile"  towards  citizens.  He 
observed  an  incident  in  front  of  a  Queen  Street  hotel  involving  patrons  who  had  been 
drinking  too  much  where  Mr.  Ahluwalia  "came  on  to  them  very  strongly  rather  than  just 
suggest  that  they  move  on."  (Transcript,  Dec.  15,  1980,  pp.  4437,  4441). 

P.C.  Kruk,  who  was  friendly  with  Mr.  Ahluwalia,  worked  with  Mr.  Ahluwalia  some 
7  to  10  times,  spoke  of  Mr.  Ahluwalia's  manner  of  dealing  with  the  public  as  "very 
rough".  (Transcript,  Dee.  15,  1980,  p.  4593).  P.C,  Kruk  said  that  in  verbal  confrontations 
he  would  be  cautious  in  permitting  Mr.  Ahluwalia  to  take  control  because  he  was  fearful 
his  manner  might  escalate  the  problem.  (Transcript,  pp.  4598,  4599).  He  said  Mr. 
Ahluwalia's  driving  made  him  nervous,  and  that  it  was  erratic  in,  being  "stop  and  go, 
drive  around  the  speed  limits,  and  his  maneuvers  from  pulling  over  left  to  right  were 
sudden."  (Transcript,  Dec.  15,  1980,  pp.  4594,  4595).  He  said  that  he  heard  objections 
about  Mr.  Ahluwalia  from  other  officers  but  no  manifestation  of  hostility  on  a  racial 
basis. 

P.C.  Verway  testified  that  Mr.  Ahluwalia  was  "very  rough  and  hard  in  his 
treatment  with  the  public",  using  as  an  example  Mr.  Ahluwalia's  calling  a  drunk  "white 
trash  and  scum",  to  the  point  of  upsetting  one  of  the  nuns  at  the  De-Tox  Centre. 
(Transcript,  Oct.  15,  1980,  pp.  3941,  3942). 

P.C.  Diamond,  an  immigrant  from  Egypt,  testified  that  Mr.  Ahluwalia's  attitude 
toward  the  public  was  poor,  speaking  abrasively  and  stopping  persons  for  insignificant 
traffic  violations.  Constable  Diamond  said  that  although  he  tried  to  counsel  Mr. 
Ahluwalia  about  the  problem,  that  Mr.  Ahluwalia  made  it  clear  he  did  not  want  to  listen, 
saying  "there  was  just  no  way  of  talking  to  him."  (Transcript,  Oct.  15,  1980,  pp.  3959- 
3967). 
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P.C.  Diamond  used  as  an  example  an  occasion  when  they  found  a  man  sleeping  in 
his  truck  with  the  engine  running.  P.C.  Diamond  said  that  the  man  was  doing  nothing 
unlawful,  but  was  endangering  himself  because  of  the  possibility  of  being  overcome  by 
exhaust  fumes,  but  Mr.  Ahluwalia  treated  the  man  very  harshly,  lecturing  him  severely, 
rather  than  simply  cautioning  him  about  the  danger  to  himself.  (Transcript,  Oct.  15, 
1980,  pp.  3964-3966).  On  another  occasion,  a  man  drove  his  car  20  feet  the  wrong  way  on 
a  One  Way  Street  to  enter  a  service  station.  P.C.  Diamond  felt  that  while  there  was 
technically  an  infraction,  given  the  circumstances  it  was  best  to  overlook  it,  but  Mr. 
Ahluwalia  spoke  to  the  driver  in  an  overbearing  manner  (Transcript,  Oct.  15,  1980,  pp. 
3966,  3967).  P.C.  Diamond  testified  that  Mr.  Ahluwalia  was  indifferent  to  completing 
arrest  sheets  accurately  for  drunks,  asking  other  officers  to  "give  me  a  story"  to  support 
the  charge,  rather  than  setting  forth  the  accurate  specific  particulars  for  each 
individual.  (Transcript,  Oct.  15,  1980,  pp.  4007,  4010). 

P.C.  Diamond  testified  that  Mr.  Ahluwalia  thought  the  dislike  of  him  by  some 
officers  was  due  to  racial  prejudice,  however,  P.C.  Diamond  felt  the  dislike  was  because 
of  Mr.  Ahluwalia's  personal  faults  as  perceived  by  Diamond  and  other  officers.  He 
testified  the  officers  "showed  a  dislike  for  (Ahluwalia)  and  he  was  determined  to  explain 
it  as  being  prejudiced."  (Transcript,  Oct.  15,  1980,  pp.  3990-3993). 

Therefore,  Mr.  Ahluwalia  certainly  had  real  problems  with  other  officers. 
Sergeants  Gillingham  and  Burgess  testified  that  some  10  to  15  officers  asked  to  not  be 
assigned  to  work  with  Mr.  Ahluwalia.  Sergeant  Gillingham  gave  him  an  evaluation  that 
was  low  on  his  attitude  towards  superiors  and  fellow  officers  "because  he  was  having  a 
problem  working  with  his  fellow  officers,  and  as  I  see  here  I  have  written  that  he  had  a 
take-charge  attitude,  which  some  of  the  officers  found  him  dil'ficult  to  work  with" 
(Transcript,  Sept.  9,  1980,  pp.  2479-2481,  2491-2492).  Sergeant  Burgess  said  that  officers 
complained  Mr.  Ahluwalia  would  not  abide  by  their  advice  or  listen  to  them  (Transcript, 
Sept.  9/80,  pp.  2508,  2513-2514,  2588-2590),  hov/ever,  Sergeant  Wallace  said  he  had 
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received  complaints  only  from  Constables  Sargent  and  McCracken.  (Transcript,  Sept. 
5/80,  pp.  2239,  2240,  2320). 

Officers  complained  about  Mr.  Ahluwalia's  driving,  his  manner  of  dealing  with  the 
public,  a  racist  attitude  on  his  part,  fear  that  he  could  not  be  counted  on  to  back  up  a 
fellow  officer  in  a  scrape,  cruelty  towards  animals,  and  that  he  had  a  take-charge 
attitude  even  when  he  was  the  junior  officer  in  a  two-man  patroL  There  was  a  good  deal 
of  evidence  in  this  regard.  It  must  be  remembered  that  the  group  dynamic  of  the  police 
station  was  such  that  hearsay  in  the  guard  room  as  to  complaints  about  an  individual 
became  generally  known. 

Once  someone's  work  performance  was  criticized  i:i  the  guard  room,  it  was  easy 
for  a  generally  bad  reputation  to  be  obtained,  and  easy  foi  constables  generally  to  avoid 
working  with  the  criticized  individual.  However,  the  officers'  concerns  about  Mr. 
Ahluwalia,  as  related  above,  were  honestly  held  conceras,  and  not  motivated  by  racial 
discrimination.  Moreover,  they  did  have  some  basis  in  fact. 

Mr.  Ahluwalia  received  a  total  of  three  average  low  ratings  in  his  evaluations  for 
reclassification  (Exhibits  #  13  and  #  14),  along  with  three  average  high  ratings  and  six 
average  medium  ratings.  Sergeant  GiUingham,  a  supervisory  sergeant,  testified  the 
average  low  ratings  pertained  to  the  problems  Mr.  Ahluwalia  was  having  in  working  with 
his  feUow  officers  and  because  of  his  lack  of  communication  skills  in  verbal  and  written 
reports.  (Transcript,  Sept.  9/80,  pp.  2479-2481).  Sergeant  GiUingham  had  not  himself 
personally  experienced  any  problems  with  Mr.  Ahluwalia,  other  than  in  understanding 
him.  (Transcript,  Sept.  9/80,  pp.  2489-2490).  This  evaluation  seems  very  fair  given  all 
the  evidence.  His  summary  (Exhibit  #  13)  stated  that  "he  has  been  a  co-operative  officer 
who  is  trying  to  do  a  good  job  ...  (but)  I  have  had  several  complaints  from  the  other 
Constables  on  the  shift  about  his  attitude  where  very  few  of  them  want  to  work  with 
him."  Sergeant  Burgess'  evaluation  included  only  one  average  low  rating  but  it  also  was 
in  respect  of  attitude  toward  fellow  officers.  (Transcript,  Sept.  9/80,  p.  2584).  Sergeant 
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Burgess,  another  supervisory  sergeant,  thougtit  the  real  problem  was  that  Mr.  Ahluwfilia 
was  just  "trying  so  hard  to  prove  his  ability  to  <3o  the  job''  (Exhibit  #  14)  it  was  affecting 
his  relationship  with  other  officers  and  creating  problems.  This  too  was  a  fair 
evaluation.  Sergeant  Burgess  felt  the  fault  lay  with  Mr.  Ahluwnlia  because  the  other 
officers  on  the  platoon  got  along  with  each  other  except  for  Mr.  Ahluwalia  (Transcript^ 
Sept.  9/80,  p,  2644). 

Sergeant  Gillingham  was  really  quite  generous  about  Mr.  Ahluwalia  in  his 
evaluation  of  him,  recording  in  his  notebook  in  1976  that  Mr.  Ahluwalia's  ''general  overall 
work  was  good"  but  Mr.  Ahluwalia  was  just  not  getting  along  with  about  a  third  of  the 
men  on  the  shift,  ai  d  he  counselled  him  in  this  regard  in  June  or  July,  1976.  Sergeant 
Gillingham  testified  there  was  no  suggesiion  I  y  Mr.  AWuwalia  at  the  time  that  his 
problem  in  this  regard  arose  because  of  racial  pr  judice,  and  Sergeant  Gillingham  himself 
did  not  see  the  problem  as  a  racial  one.  Sergea  t  Gillingham  felt  Mr.  Ahluwalia  had  ^oo 
much  of  a  "take  charge"  attitude,  wanting  to  do  things  his  own  way.  It  was  quite  obvious 
from  his  testimony  that  Sergeant  Gillingham  hii  iself  got  along  well  with  Mr.  Ahluwi  lia 
and  liked  him.  (Transcript,  Sept.  9,  1980,  pp.  24T4,  2475-2476,  2479-2480,  2485,  2488). 

Sergeant  Burgess  said  that  i\e  received  c< 'nplaints  from  officers  asking  not  to  be 
assigned  to  the  same  scout  car  as  Mr.  Ahluwalia,  nnd  his  Impression  was  that  the  officers 
felt  Mr.  Ahluwalia  just  would  not  accept  the  way  they  were  operating,  would  not  take 
advice  or  guidance  or  take  advantage  of  their  cni  erience,  and  as  a  result,  they  could  not 
get  along  with  him.  Sergeant  Burgess  said  he  sp-  ke  to  Mr.  Ahluwalia  about  the  prob'em 
on  more  than  one  occasion,  and  spe  nfically  on  tl'  occasion  of  the  Allen  Gardens  inoicl-'nt 
and  suggested  Mr.  Ahluwalia  shoul  J  change  his  'ititude.  (Transcript,  Sept.  9,  1980,  np. 
2590-2592).  Mr.  Ahluwalia  diii  not  sugges'  there  was  any  problem  of  ra»'ial 
discrimination,  nor  was  there  any  problem  of  th  s  nature  apparent  to  Sergeant  Burgt  ss. 
Sergeant  Burgess  gave  Mr.  Ahluwalia  a  low  evaluation  in  respect  of  his  attitude  toward 
superiors  and  fellow  officers.    He  felt  tliat  Mi   Ahluwalia  was  "a  bit  of  a  loner"  nnd 
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because  of  the  emphasis  on  interdependfincy  in  police  work  would  lead  to  a  lack  of 
confidence  in  Mr.  Ahluwalia  by  his  feUow  officers.  Sergeant  Burgess'  unfavourable 
evaluation  was  on  the  basis  that  Mr.  Ahluwalia  should  not  be  reclassified  at  this  stage, 
but  that  Mr.  Ahluwalia  did  have  the  potential  to  be  reclassified  eventually  if  he  changed 
his  attitude.  (Transcript,  Sept.  9,  1980,  pp.  2552-2556,  2559,  2560,  2581,  2582,  2586- 
2589). 

Mr.  Ahluwalia  did  not  directly  accuse  Sergeants  GiUingham  and  Burgess  of  racial 
prejudice  and  also  said  that  Inspector  Dickson  did  not  outwardly  display  any  prejudice. 
(Transcript,  May  7,  1980,  pp.  373,  399).  It  is  quite  clear  from  all  the  evidence  that  none 
of  the  supervisory  c-fficers  to  Mr.  Ahluwalia  (being  Inspector  Dickson,  supervisory 
Sergeants  GiUingham,  Burgess  and  Wallace,  Staff  Sergeant  Barnes  and  Acting  Inspector 
Hogg),  bore  any  iU-wiU  toward  Mr.  Ahluwalia  at  all  because  of  his  race.  There  was  no 
intent  on  their  part  to  discriminate  against  him  in  any  manner  because  of  his  race. 

Staff  Sergeant  Barnes,  in  charge  of  Mr.  Ahluwalia's  platoon  at  51  Division, 
testified  that  on  two  occasions  arising  from  citizen  complaints,  he  counselled  Mr. 
Ahluwalia  concerning  his  attitude  toward  members  of  the  public  in  respect  of  minor 
traffic  violations,  saying  that  Mr.  Ahluwalia  should  use  common  sense  and  not  enforce 
the  law  too  literally  (Transcript,  Sept.  10,  1980,  pp.  2774-2779).  Staff  Sergeant  Barnes 
said  that  Mr.  Ahluwalia  never  came  to  him  about  problems  with  fellow  officers,  and  the 
only  reference  by  Mr.  Ahluwalia  to  his  being  called  "Paki"  was  during  the  meeting  in 
Inspector  Dickson's  office  December  7,  1976,  when  Mr.  Ahluwalia  was  told  a 
recommendation  would  be  made  to  dismiss  him.  (Transcript,  Sept.  10,  1980,  pp.  2782, 
2783,  2788-2793). 

Staff  Sergeant  Barnes  had  felt  Mr.  Ahluwalia  was  not  progressing  and  agreed  with 
his  Sergeants  that  reclassification  should  be  deferred,  and  signed  the  evaluations 
accordingly.  (Transcript,  Sept.  10,  1980,  pp.  2785,  2786). 


-76- 


Mr.  Ahluwalia's  evidence,  at  first  appearance,  suggested  that  he  was  often 
complaining  to  his  supervisory  sergeants  and  Inspector  Dickson  about  his  problems  with 
the  other  officers.  The  Sergeants  and  Inspector  Dickson  denied  this  and  I  believe  them. 
Sergeant  Wallace  testified  that  the  only  officer  Mr.  Ahluwalia  complained  to  him  about 
was  P.C.  Sargent  (Transcript,  Set.  5,  1980,  pp.  2202,  2204,  2208,  2232,  2236).  He  said  he 
spoke  to  Sergeant  Gilbert  of  the  Staff  Counsellor's  office  at  Police  Headquarters  about 
the  problems  and  the  lack  of  redress  on  the  part  of  Inspector  Dickson  and  Sergeants. 
(Transcript,  May  5,  1980,  pp.  157,  158).  But  he  did  not  go  to  Sergeant  Gilbert  until 
December  15,  1976,  after  Inspector  Dickson  had  told  him  (Dec.  7)  that  Inspector  Dickson 
was  going  to  recommended  that  he  be  dismissed.  (Transcript,  May  5,  1980,  at  p.  158). 
Mr.  Ahluwalia  is  convinced  after  the  fact  of  the  recommendation  of  his  dismissal 
December  7,  1976,  that  he  is  the  victim  of  racial  discrimination  and  rationalized  his 
evidence  to  make  it  appear  as  though  he  was  always  a  victim  complaining  but  not 
receiving  redress.  The  simple  fact  is  that  he  did  not  face  up  to  his  own  shortcomings  and 
projected  them  on  to  others. 

Mr.  Ahluwalia  did  not  complain  to  the  Ontario  Human  Rights  Commission  at  the 
time  of  the  alleged  harassment  by  his  fellow  officers,  or  at  the  time  he  failed  to  be 
reclassified,  but  only  following  his  dismissal.  Generally,  he  did  not  suggest  to  white 
police  officers  in  whom  he  had  the  confidence  to  confide  that  his  problems  with  fellow 
officers  were  based  on  his  race.  See  for  example,  the  evidence  of  P.C.  Ouellette  with 
whom  Mr.  Ahluwalia  got  along  quite  well  and  to  whom  he  never  suggested  his  problems 
with  the  other  officers,  even  P.C.  McCracken,  were  rooted  in  racial  discrimination.  Mr. 
Ahluwalia  reJ  erred  to  his  problems  with  P.C.  McCracken  as  being  a  personality  conflict. 
(Transcript,  May  7,  1980,  pp.  512,  515,  525,  532).  However,  he  did  complain  to  P.C.  Al 
Evelyn,  President  of  the  Police  Association,  at  some  point  following  his  failure  to  be 
reclassified,  and  did  suggest  in  this  instance  that  there  was  racial  discrimination  behind 
his  problems. 
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It  is  clear  that  Inspector  Dickson  did  not  recommend  Mr.  Ahluwalia  for 
reclassification  because  he  was  not  getting  along  with  his  fellow  officers,  indicated  by 
the  low  average  scores  on  the  evaluation.  (Transcript,  Aug.  20/80,  pp.  J.290). 

As  Inspector  Dickson  was  to  be  away  from  August  15  to  25,  Staff  Sergeant  Hogg 
counseled  Mr.  Ahluwalia  on  August  20,  1976,  in  respect  of  the  denial  of  reclassification, 
consideration  of  the  reclassification  being  deferred  for  three  months.  This  was  the  first 
time  Staff  Sergeant  Hogg  had  counseled  an  officer  in  respect  of  reclassification,  and 
Staff  Sergeant  Hogg  did  not  know  Mr.  Ahluwalia  personally  (Transcript,  Sept.  5/80,  pp. 
2156,  2167-2168,  2171,  2190).  Staff  Sergeant  Hogg  had  no  recollection  of  Mr.  Ahluwalia 
making  any  complaints  to  him  at  the  time  of  the  counselling  (Transcript,  Sept.  5/80,  p. 
2157).  Mr.  Ahluwalia  testified  that  he  told  the  Staff  Sergeant  about  the  racial  name- 
calling  (Transcript,  May  7/80,  pp.  371-372). 

Inspector  Dickson  made  his  recommendation,  with  reasons,  to  the  Metropolitan 
Toronto  Board  of  Commissioners  of  Police  that  Mr.  Ahluwalia's  services  be  dispensed 
with  ((Exhibit  #  16).  It  is  obvious  that  Exhibit  #  16  was  relied  upon  by  the  Police 
Commissioners  in  reaching  their  decision  and  there  was  no  testimony  to  rebut  this  logical 
presumption.  Mr.  Ahluwalia's  explanations  for  the  incidents  enumerated  in  Inspector 
Dickson's  recommendation  ((Exhibit  #  16)  were  not  included  in  the  materials 
accompanying  Exhibit  #  16  to  the  Board. 

Mr.  Ahluwalia  complained  to  Inspector  Dickson  on  December  7,  1976,  of  racial 
discrimination.  It  was  at  this  meeting  that  Inspector  Dickson  informed  Mr.  Ahluwalia 
that  he  would  recommend  that  his  services  be  disptjnsed  with  because  he  could  not  get 
along  with  his  fellow  officers,  had  been  in  contravention  of  rules,  and  it  was  unlikely  he 
would  become  an  efficient  police  officer.  (Transcript,  Aug.  20/80,  pp.  1307-1309).  Staff 
Sergeant  Barnes  confirmed  that  Inspector  Dickson  had  given  these  reasons  at  the 
meeting.  (Transcript,  Sept.  10/80,  pp.  2788-2790;  28  12;  2823). 
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Commission  counsel  asserted  that  Inspector  Dickson's  statement  in  Exhibit  #  16 
incorrectly  stated  that  Mr.  Ahluwalia  made  two  admissions  to  him  at  the  December  7, 
meeting  specifically,  that  Mr.  Ahluwalia  admitted  knowledge  of  damage  to  the  scout  car 
in  the  accident  with  the  car  of  Mary  Melong,  and  admitted  that  he  had  driven  on  the 
grass  in  the  Allen  Garden's  incident  of  June  24,  1976. 

Sergeant  Dowswell  attended  the  meeting  of  December  6,  between  Inspector 
Dickson  and  Mr.  Ahluwalia,  and  corroborated  laspector  Dickson's  testimony  that  Mr. 
Ahluwalia  made  no  allegations  of  racial  discrimination  at  the  meeting.  Sergeant 
Dowswell  found  Mr.  Ahluwalia  evasive  in  respect  of  Inspector  Dickson's  questions  and 
accusations  about  the  November  16th,  accident  with  May  Melong's  vehicle  (Transcript, 
Sept.  3,  1980,  pp.  1840-1844,  1853,  1855,  18,"7). 

It  is  clear  that  Mr.  Ahluwalia  was  being  accused  of  having  failed  to  report  an 
accident  which  he  had  an  obligation  to  report,  and  that  he  had  not  intended  to  report  it. 
Inspector  Dickson  quite  reasonably  interpreted  Irom  the  manner  of  Mr.  Ahluwalia's 
responses  that  he  was  admitting  the  accuracy  of  th  j  accusation. 

Inspector  DicKson  said  that  Mr.  Ahluwalia  i  dmitted  to  him  at  the  December  7th 
meeting  that  he  had  Jriven  on  the  grass  in  the  AUeii  Gardens  incident.  I  accept  Inspector 
Dickson's  evidence.  (Transcript,  Aug.  20,  1980,  pp.  1307-1309). 

Moreoever,  Sergeant  Burgess  testified  that  on  the  day  of  the  Allen  Gardens 
incident,  June  26th,  he  had  spoken  to  Mr.  Ahluwalia,  and  Mr.  Ahluwalia  had  conceded 
that  "perhaps  my  wheels  might  have  gone  off  the  paved  portion"  and  if  this  had  happened 
it  had  been  a  mere  d-iving  mistake.  Sergeant  Burgess  said  that  Mr.  Ahluwalia  made  no 
reference  to  possible  racial  discrimination.  (Transcript,  Sept.  9,  1980,  p.  2559).  P.C. 
Woolridge  stated  that  when  he  saw  the  car  it  was  stationary  and  on  the  pavement  but  he 
admitted  that  it  might  have  been  on  the  grass  befcre  he  saw  it  (Transcript,  May  5,  1980, 
p.  277). 
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On  £ill  the  evidence,  I  find  it  quite  plausible  that  Mr.  Ahluwalia  did  in  fact  drive  on 
the  grass  during  the  Allen  Gardens  incident.  I  accept  Inspector's  statement  in  Exhibit  # 
16  as  a  fair  statement  of  Mr.  Ahluwalia's  admissions  to  him  at  the  December  7th 
meeting. 

The  three  personnel  documentations  made  against  Mr.  Ahluwalia  in  June,  1976, 
were  also  sent  by  Inspector  Dickson  to  the  Board  of  Commissioners  of  Police 
accompanying  his  report  (Exhibit  #  16)  recommending  that  Mr.  Ahluwalia's  services  be 
dispensed  with.  These  personnel  documentations  have  already  been  discussed,  supra. 

One  incident,  set  forth  in  Exhibit  #  12,  related  to  the  failure  on  June  9,  1976  to 
wear  proper  attire  in  court,  when  Mr.  Ahluwalia  was  appearing  as  a  witness.  The  officer 
accompanying  Mr.  Ahluwalia  at  the  hearing,  P.C.  Hunt,  said  nothing  to  Mr.  Ahluwalia 
about  his  apparel,  and  was  surprised  when  Sergeant  Frank  Elliott  cited  the  matter  by  way 
of  personnel  documentation.  (Transcript,  Oct.  17/80,  pp.  4342,  4344).  It  is  surprising 
that  this  incident  would  be  made  the  subject  of  a  personnel  documentation  rather  than 
simply  a  word  of  friendly  counsel,  but  there  is  no  question  that  Mr.  Ahluwalia  was 
improperly  dressed  on  the  occasion. 

This  incident  can  be  taken  as  an  example  of  why  Mr.  Ahluwalia's  credibility  was 
successfully  challenged.  Mr.  Ahluwalia  tried  to  explain  his  failure  to  wear  proper  attire 
in  court  by  way  of  the  suggestion  that  he  was  simply  a  witness  of  an  accident  before  he 
came  to  51  Division,  (Transcript,  May  5,  1980,  pp.  175,  239)  but  it  was  established  later 
in  evidence  that  he  in  fact  had  put  in  a  "court  card"  and  was  paid  by  the  Police  Force  for 
attending  court  on  the  occasion.  (Transcript,  Aug.  19,  1980,  pp.  1200  to  1202,  and 
Exhibit  #  37).  Sergeant  Elliott's  documentation  of  June  9,  1976,  (Exhibit  #  12)  says  Mr. 
Ahluwalia  was  "dressed  in  a  light  blue  shirt,  open  necked,  maroon  trousers,  brown  shoes 
with  platform  heels  and  no  socks  (with  his)  ...  shirt  sleeves  ...  pushed  up  above  his 
elbows."  In  his  written  response  three  days  later  to  Staff  Sergeant  Barnes  (Exhibit  #  26) 
Mr.  Ahluwalia  said  he  "attended  Court  as  I  was  directed,  in  a  formal  suit  ...  the  only 
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thing  that  I  did  not  hive  at  the  time  was  a  tie...".  I  accept  Sergeant  Elliott's  version  as 
being  the  truth  in  respect  of  this  matter.  (Transcript,  Sept.  4,  1980,  pp.  2005,  2007- 
2012).  P.C.  Hunt  co  roborated  Sergeant  Elliott's  testimony.  (Transcript,  Oct.  17,  1980, 
pp.  4329-4330,  4343,  4358).  Mr.  Ahluwalia  was  simply  not  telling  the  truth  about  his 
dress  in  Exhibit  #  26  and  on  being  questioned  later  about  it  on  June  30,  1976,  by  Inspector 
Dickson. 

Exhibit  #  11  is  the  personnel  documentation  respecting  Mr.  Ahluwalia's  failure  to 
remain  in  court.  Again,  the  facts  seem  accurate.  This  incident  happened  on  the  same 
day  as  the  Allen  Gardens  incident  and  P.C.  McCracken  was  involved  to  the  extent  at 
least  of  speaking  to  the  prosecutor,  P.C.  Nachuk,  about  Mr.  Ahluwalia. 

P.C.  McCracken  was  the  indirect  cauje  of  the  personnel  documentation  (Exhibit  # 
10)  in  respect  of  the  Allen  Gardens  incident,  and  possibly  the  personnel  documentation 
(Exhibit  #  11)  in  respect  of  the  failure  to  remain  in  court  incident.  In  so  far  as  the  Allen 
Gardens  incident  is  concerned,  police  officers  were  under  strict  orders  not  to  take  their 
police  cars  onto  the  grass,  which  had  been  complained  about  often  in  the  past  by  citizens 
and  because  of  the  d  inger  to  people  sleeping  on  the  grass.  P.C.  McCracken,  the  senior 
officer  in  the  car,  sa;  s  that  Mr.  Ahluwalia  drove  their  scout  car  on  to  the  grass,  and  upon 
P.C.  McCracken  rep  imanding  him,  Mr.  Ahluwalia,  P.C.  McCracken  says,  swore  at  him 
whereupon  they  got  i  ito  a  heated  altercation,  (see  Exhibit  #10). 

One  can  question  P.C.  McCracken's  motives  and  judgment  in  causing  problems  for 
a  fellow  officer,  Mr.  Ahluwalia,  in  respect  of  both  personnel  documentations  Exhibits  # 
10  and  #11,  however,  the  factual  situations  referred  to  therein  are  essentially  correct 
(with  the  exception  of  the  omission  by  P.C.  McCracken  that  he  used  a  racial  epithet 
toward  Mr.  Ahluwalia  during  the  AUen  Gardens  incident).  There  were  infractions  of  the 
rules  by  Mr.  Ahluwalia  in  respect  of  the  situations  referred  to  in  persor.nel 
documentations  Exhi  )its  #  10  and  #  11. 
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In  any  event,  personnel  documentations  Exhibits  #  10,  #  11,  and  #  12  were  of 
peripheral  significan(;e  to  Inspector  Dickson's  recommendation  to  dispense  with  Mr. 
Ahluwalia's  services.  His  problems  turned  essentially  upon  his  low  evaluations  and  the 
reasons  therefore,  coupled  with  the  culminating  incident  of  the  accident  with  Mary 
MeLong's  vehicle  in  November,  1976.  His  scout  car  had  come  into  contact  with  her 
vehicle  while  he  was  on  patrol.  They  both  got  out  of  their  vehicles. 

There  was  no  damage  to  Ms.  MeLong's  car,  and  the  damage  to  the  scout  car  was 
very  minor,  consisting  of  a  few  paint  scratches,  and  it  was  used  a  further  five  days  with 
the  damage  undetected  until  Ms.  MeLong  and  Ms.  Eagles  came  into  the  station  to  report 
the  incident. 

Following  the  iccident,  Ms.  MeLong  and  Ms.  Eagles  were  worried  that  Ms.  MeLong 
might  get  into  trouble  if  it  was  not  reported  so  she  and  Ms.  Eagles  went  to  51  Division 
about  five  days  lat(jr  to  report  the  accident,  and  spoke  with  Sergeant  Burgess  who 
determined  from  the  duty  roster  sheets  that  Mr.  Ahluwalia  had  been  assigned  to  the 
scout  car  in  question.  Sergeant  Burgess  says  that  he  called  Mr.  Ahluwalia  into  the 
station  but  when  he  first  spoke  to  Mr.  Ahluwalia,  Mr.  Ahluwalia  denied  being  involved  at 
aU  in  the  collision.  However,  a  few  minutes  later  as  Sergeant  Burgess  went  down  to  the 
guard  room  to  get  Mr.  Ahluwalia  for  identification  purposes  by  the  ladies,  Mr.  Ahluwalia 
approached  Sergeant  Burgess  and  admitted  to  being  involved  in  the  accident  ^ut 
"offereed  ...  no  explanation  at  all"  for  not  reporting  it.  (Transcript,  Sept.  9,  1980,  pp. 
2571,  2572).  The  rules  of  the  Police  Force  quite  clearly  require  that  all  accidents 
involving  police  vehicles  must  be  reported.  Mr.  Ahluwalia  later  said,  in  response  to 
Sergeant  Burgess'  inquiry  that  he  did  not  call  a  supervisor  "because  it  wasn't  an 
accident".  (Transcri  )t,  May  5,  1980,  p.  170). 

Mr.  Ahluwaliu  testified  that  he  found  "no  damage  to  the  vehicles"  (Transcript, 
May  5,  1980.  pp.  16S,  253,  254)  and  recorded  a  note  in  his  memorcindum  book  (at  the  back 
of  the  book  in  rough  notes  rather  than  in  the  usual  chronological  position)  that  there  was 
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"no  damage  to  the  cars",  (Transcript,  May  5,  1980,  p.  383),  but  this  is  impossible  given 
that  it  was  broad  daylight  and  there  was  significant  yellow  paint  marks  from  the  police 
car  on  the  rear  bumper  of  the  MeLong  vehicle.  Mary  MeLong  testified  that  she  looked  at 
both  cars  and  observed  scratches  on  the  police  car,  "on  the  driver's  side  where  the  little 
parking  light  is"  and  yellow  paint  on  the  bottom  of  the  rear  bumper,  passenger  side  of  her 
own  car.  (Transcript,  May  7,  1980,  p.  442).  Her  evidence  accords  with  the  later 
Accident  Report  (Exhibit  #  27)  prepared  by  P.C.  Seamans  during  the  police  investigation 
after  Ms.  MeLong  went  to  the  police,  which  referred  to  "dent,  front  left  fender"  as  to  the 
police  car  and  "paint  mark  right  rear  bumper"  for  the  MeLong  vehicle. 

Mary  MeLong's  citizen  complaint  form  (Exhi  pit  #  29)  that  she  completed  when  she 
reported  the  accident  to  the  police  referred  to  "yellow  paint  on  my  bumper  and  dents  and 
scratches  to  the  left  front  fender  of  the  police  car".  She  testified  that  the  paint  left  on 
her  car  was  an  unbroken  streak  of  about  four  inches  (Transcript,  May  7,  1980,  pp.  459- 
462).  Ms.  Eagles,  her  passenger,  corroborated  Ms.  MeLong's  observations.  Ms.  Eagles 
saw  some  yellow  paint  "on  the  right  rear  fender"  of  Ms.  MeLong's  vehicle,  and  some 
marks  and"  a  very  snail  dent  ...  by  the  left  front  light"  of  the  police  car."  (Transcript, 
Aug.  19,  1980,  pp.  1146,  1147). 

The  evidence  given  by  Ms.  MeLong  and  Ms.  Eagles  in  this  hearing  was  consistent 
with  the  statements  they  separately  gave  to  Sergeant  Dowsell,  who  had  been  detailed  by 
Inspector  Dickson  November  24,  1976,  to  interview  the  ladies,  being  three  days  after  Ms. 
MeLong  had  reported  the  accident  to  51  Division.  (Transcript,  Sept.  3,  1980,  pp.  1831, 
1834,  1836,  1838;  see  also  Exhibit  #  52).  Sergeant  Douswell  checked  the  police  car  and 
Ms.  MeLong's  vehicle  and  found  damage  consistent  with  the  damage  as  described  by  Ms. 
MeLong  and  Ms.  Eagles.  (Transcript,  Sept.  3,  1980,  pp.  1922,  1923,  1929). 

As  well.  Sergeant  Burgess  had  examined  the  damage  to  both  vehicles  when  the 
ladies  first  reported  the  matter  to  51  Division  (four  or  five  days  after  the  accident)  and 
found  that  the  damage  was  quite  consistent  with  what  they  had  told  him  (Transcript, 
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Sept.  9,  1980,  pp.  2567-2570).  Mr.  Ahluwalia's  continuing  denial  that  the  accident  he  had 
with  Ms.  MeLong's  vehicle  did  not  cause  the  mentioned  damage  to  the  police  car,  is  just 
not  credible.  It  is  dear  that  Mr.  Ahluwalia  was  involved  in  an  accident  with  Ms. 
MeLong's  vehicle  and  that  there  was  some  damage  to  the  police  car,  although  very  minor, 
and  that  Mr.  Ahluwalia  was  obligated  to  report  it. 

There  seems  to  have  been  no  clear  precedent  where  a  constable  was  terminated 
for  a  failure  to  report  £in  accident  that  was  this  minor,  and  there  were  cited  instances  of 
failure  to  report  damage  to  police  cars.  (P.C.  Evelyn:  Transcript,  May  26/80,  pp.  574- 
575,  657;  P.C.  Woolridge,  May  5,  80,  pp.  270,  280). 

There  was  some,  albeit  sketchy,  evidence  of  a  probationary  constable  at  52 
Division,  with  an  otherwise  satisfactory  record,  being  dissmised  for  not  stopping  at  the 
scene  of  an  accident  or  for  failing  to  report  the  accident  (Transcript,  May  7,  1980,  pp. 
507-50€),-and  of  a  probationary  constable  in  55  Division  being  dismissed  for  failing  to 
report  an  accident  involving  minor  damages  to  his  vehicle  (Transcript,  May  26,  1980,  pp. 
703,  704).  P.C.  Al  Evelyn,  President  of  the  Police  Association,  stated  that  probationary 
officers  have  generally  been  treated  on  a  more  strict  level  than  permanent  officers,  so 
far  as  discipline  is  concerned,  and  without  the  same  safeguard  as  to  disciplinary 
procedures  (Transcript,  May  26,  1980,  pp.  641,  642). 

There  was  evidence  that  Constable  X,  during  his  probationary  period  had  not 
reported  a  minor  accident,  with  about  $30.00  damage,  which  was  detected  by  the  very 
next  driver.  On  January  24,  1977,  Inspector  Dickson  assessed  Constable  X  eight  hours 
work  without  pay  for  his  misdemeanour.  The  incident  did  not  cause  Inspector  Dickson  to 
review  X's  file  to  consider  whether  his  services  should  be  dispensed  with.  The  file 
contained  several  documentations,  and  even  recommendations  by  senior  officers  that 
consideration  should  be  made  as  to  dispensing  with  his  services. 

Respondents'  asserted  that  the  Constable  X  incident  was  distinguishable  on  the 
basis  that  it  did  not  involve  the  complaint  by  a  citizen.  However,  Ms.  MeLong  came  to 
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the  police  station  to  report  the  accident  because  she  was  worried  she  might  get  in 
trouble  with  the  police,  not  really  to  complain  about  Mr.  Ahluwalia.  Her  vehicle  was  not 
damaged  and  she  was  not  making  any  claim.  The  reputation  of  the  police  force  did  not 
suffer  because  of  the  MeLong  incident.  However,  it  is  plausible  that  Constable  X  had  not 
seen  the  damage  to  his  vehicle,  as  he  asserted,  but  his  Sergeant  was  of  the  opinion  that 
he  should  have  seen  i-.,  and  it  was  observed  on  the  very  next  shift.  While  Mr.  Ahluwalia 
knew  of  the  physical  (tontact  to  his  vehicle,  a  few  days  went  by  before  Miss  Melong  came 
in,  and  the  damage  to  Mr.  Ahluwalia's  car  was  so  minor  that  no  one  noticed  it. 
Therefore,  there  is  perhaps  a  more  certain  element  of  deceit  in  Mr.  Ahluwalia's  case  than 
in  that  of  Constable  There  is  no  question  Mr.  Ahluwalia  knew  he  should  report  the 
accident,  even  though  it  was  of  a  very  minor  nature,  and  that  he  did  not  do  so. 

I  think  the  ans\'er  to  the  apparent  discrepancy  in  discipline  as  between  Constable 
X  and  Ahluwalia  is  that  both  situations  called  for  judgment  being  exercised,  and 
Inspector  Dickson  simply  exercised  his  judgment,  honestly  and  in  good  faith,  in  each 
instance,  with  a  different  result.  Mr.  Ahluwalia's  problem  weis  that  Inspector  Dickson 
was  aware  of  his  earlier  difficulties,  in  particular,  his  poor  relations  with  other  officers 
and  low  evcduations  in  this  regard,  which  had  resulted  in  his  deferral  of  reclassification. 
The  MeLong  incident  was  a  further  incident  indicating  that  Mr.  Ahluwedia  could  not  be 
relied  upon,  and  thus,  in  Inspector  Dickson's  mind,  tipped  the  scale  against  him.  In 
Constable  X's  case,  while  there  were,  I  think,  at  least  as  serious  misdemeanours  as  those 
of  Mr.  Ahluwalia  in  his  file.  Inspector  Dickson  did  not  review  them  and  did  not  know  the 
full  extent  of  them  at  the  point  of  time  of  disciplining  Constable  X.  Constable  X  was 
treated  more  leniently,  in  hindsight,  but  it  was  an  honest  difference  in  the  exercising  of 
judgment  and,  to  some  extent,  Constable  X  was  just  extraordinarily  lucky  in  the  manner 
of  a  prior  disciplinary  matter  by  Staff  Sergeant  Barnes,  (Exhibit  #  20)  as  the  Staff 
Sergeant  seemed  to  have  overlooked  an  attempt  by  Constable  X  to  deceive  Sergeant 
Burgess.  Constable  X  is  black,  and  Respondents  argued  this  meant  Inspector  Dick.son,  or 
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anyone,  could  not  possibly  be  prejudiced  toward  Mr.  Ahluwalia,  an  East  Indian,  that  is, 
that  persons  who  discriminate  against  East  Indians  would  necessarily  also  discriminate 
against  blacks. 

While  that  proi)Osition  is  problematical,  I  think  the  truth  is  that  Inspector  Dickson 
did  not,  and  would  not,  discriminate  unlawfully  against  anyone.  I  was  very  impressed 
with  him  throughout  his  testimony. 

The  unreported  accident  by  Mr.  Ahluwalia  was  a  culminating  incident  in  Inspector 
Dickson's  judgment  which,  together  with  the  earlier  incidents,  led  him  to  the  judgment 
that  Mr.  Ahluwalia  was  simply  not  suitable  as  a  police  officer  and  was  not  likely  to 
become  an  efficient  police  officer.  Inspector  Dickson  did  not  racially  discriminate 
against  Mr.  Ahluwalia.  He  exercised  his  judgment  honestly  and  in  good  faith  in  dealing 
with  both  Constable  K  and  Mr.  Ahluwalia.  Indeed,  Inspector  Dickson  impressed  me  as  a 
compassionate  person  who  would  be  quite  empathetic  and  supportive  of  an  officer  who  he 
honestly  thought  was  experiencing  racial  discrimination. 

In  recommending  that  Mr.  Ahluwalia's  services  be  dispensed  with.  Superintendent 
Dickson  emphasized  lis  concern  about  the  deceit  aspect  of  Mr.  Ahluwalia's  accident, 
(Transcript,  Aug.  21/80,  In  Camera,  pp.  87-90),  but  that  it  was  the  accumulative 
history.  Mr.  Ahluwalia's  misdemeanours  do  not  seem  as  serious  as  those  of  Constable  X. 
Inspector  Dickson's  explanation  for  the  apparent  disparity  in  treatment  was  to  state  that 
he  exercised  his  judgment  on  an  individual  basis  and  may  have  been  in  error  in  hindsight 
in  not  recommending:  that  the  services  of  Constable  X  be  dispensed  with,  but  his 
judgment  was  exercised  in  good  faith.  (Transcript,  Aug.  21/80,  In  Camera,  p.  85).  I 
believe  this  explanation. 

The  decision  in  respect  of  Mr.  Ahluwalia  was  the  first  time  that  Inspector  Dickson 
had  formally  recommended  that  a  probationary  constable's  services  be  dispensed  with. 
(Transcript,  Aug.  20/80,  p.  1350).  Of  more  than  4,000  constables  xiuring  the  years  1976  to 
1978,  there  was  only  a  total  of  some  19  officers  whose  services  were  dispensed  with, 
which  total  includes  probationary  and  non-probationary  constables  ((Exhibit  #  82). 
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Chief  Ackroyd  gave  his  opinion  as  to  when  a  probationary  constable's  services 
should  be  dispensed  with,  being  where  there  is  a  conviction  for  a  criminal  offence,  and 
being  where  there  is  a  series  of  incidents,  with  or  without  a  culminating  Incident,  leading 
to  the  conclusion  that  the  officer  is  not  going  to  mal<e  a  satisfactory  police  officer. 
(Transcript,  Dec.  16/80,  pp.  4740,  4745). 

Another  example  of  comparative  disciplinary  treatment  related  to  officer  Y 
(Exhibits  4,  44(1)(2)  and  (3),  62,  63,  64)  who  got  into  the  most  extraordinary  difficulties, 
and  was  a  liar  as  his  record  showed,  but  the  first  main  incident  occurred  in  February, 
1977,  six  months  aft«T  the  end  of  Y's  probationary  period,  and  the  second  when  he  had 
transferred  to  another  division  another  six  months  later.  At  the  point  of  being  a  full- 
fledijed  officer,  a  unit  commander  cannot  recommend  that  a  constables'  services  be 
dispensed  with,  but  can  only  prefer  a  charge  under  the  Disciplinary  Code. 

If  the  discipline  dispensed  in  one  case  (that  of  Constable  Z)  referred  to  in  this 
hear iiig '(Exhibits  #  6  and  #  50)  is  illustrative  generally  of  the  difference  in  discipline  as 
between  a  probationary  officer  and  a  full-fledged  officer,  it  does  seem  extraordinary. 
However,  that  incident  did  not  involve  Inspector  Dickson,  or  even  51  Division. 

The  President  of  the  Police  Association,  P.('.  Evelyn,  had  indicated  to  the  Board 
of  Police  Commissioners  there  might  be  a  concern  in  the  dismissal  of  Mr.  Ahluwalia,  but 
the  Board  did  not  choose  to  have  a  hearing  with  Mr.  Ahluwalia  appearing,  and  acted  upon 
the  recommendation  of  Inspector  Dickson  which  made  no  references  to  Mr.  Ahluwalia's 
suggested  explanations.  The  Board  simply  rut>ber-stamped  Inspector  Dickson's 
recommendation.  There  was  no  evidence  to  suggest  the  Board  members  gave  the 
recommendation  any  detailed  consideration  at  all.  (No  Board  member  testified  before 
this  Board  of  Inquiry).  This  approach  lacked  both  procedural  fairness  and  good  judKment 
but  even  if  the  Divisional  Court  decision  of  April  28,  1981,  granting  a  hearing  had  not 
been  made,  it  would  not  change  the  underlying  point  that  there  was  simply  not  an 
operative  component  of  racial  dserimination  underlying  Mr.  Ahluwalia's  deferral  of 
reclassification  and  dismissal. 
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Inspector  Dickson  testified,  that  at  the  December  7,  1976,  meeting  Mr.  Ahluwalia 
complained  to  him  that  P.C.  McCracken  had  called  him  "Paki"  during  the  Allen  Gardens 
incident,  June  24,  1976,  and  that  some  officers  would  not  work  witJi  him  because  he  was 
East  Indian,  (Transcript,  Aug.  20/80,  pp.  1308,  1310-1311,  1509).  Inspector  Dickson  did 
not  investigate  the  allegations  at  that  time  because  he  "didn't  believe"  Mr.  Ahluwalia 
(Trajiscript,  Aug.  20/80,  p.  1312).  Sergeant  Barnes  recalled  that  Mr.  Ahluwalia's 
complaints  were  such,  at  that  meeting,  as  welL  (Transcript,  Sept.  10/80,  p.  2820). 
Inspector  Dickson  testified  that  Mr.  Ahluwalia  made  no  complaint  to  him  that 
McCracken  had  called  Mr.  Ahluwalia  "Paki"  in  June  30,  1976,  at  the  time  of  counselling 
Mr.  -Vhluwalia  in  respect  of  the  Allen  Gardens  documentation  (Transcript,  pp.  1287-1288). 

It  is  clear  from  all  the  evidence  that  P.C.  McCracken  did  call  Mr.  Ahluwalia  by 
the  racially  derogatory  name  "Paki"  in  the  Allen  Gardens  incident,  and  Inspector  Diokson 
agreed,  after  hearing  'dl  the  testimony,  that  he  now  believed  as  of  the  date  of  his  giving 
testimony  that  this  incident  of  name-calling  had  actually  happened.  (Sept.  10/80,  pp. 
1342,  1343).  However,  repugnant  as  this  and  the  other  name-calling  incidents  are,  they 
do  not  change  the  basi<!  nature  of  Mr.  Ahluwalia's  problems  in  this  hearing  which  were  his 
own  shortcomings  as  a  probationary  police  officer. 

Inspector  Dickson  testified  that  his  first  contact  with  Mr.  Ahluwalia  was  June  30, 
1976,  to  deal  with  the  three  misconduct  reports  he  had  at  that  point  in  time.  (Transcript, 
Aug.  20,  1980,  p.  1283).  Inspector  Dickson  was  certain  that  Mr.  Ahluwalia  made  no 
complaint  whatsoever  about  name-calling  or  his  treatment  in  the  Police  Force,  and  that 
he  had  no  further  personal  contact  with  Mr.  Ahluwalia  until  receiving  the  report  about 
the  car  accident  with  Ms.  MeLong  in  November,  1976.  (Transcript,  Aug.  20,  1980,  pp. 
1288-1290).  Inspector  Dickson  did  review  the  ev£iluation  in  August  and  did  decide  to  not 
reclassify  Mr.  Ahluwalia,  but  asked  Staff  Sergeant  Hogg  to  inform  Mr.  Ahluwalia  of  the 
deferral  of  reclassification,  as  Inspector  Dickson  weis  going  to  be  away.  He  did  not 
return  to  the  station  intil  November  8,  1976,  and  says  Mr.  Ahluwalia  did  not  make  any 
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attempt  to  see  him,  until  he  summoned  Mr.  Ahluwalia  December  6,  1976,  about  the 
MeLong  incident.  (Transcript,  Aug.  20,  1980,  pp.  1292-1296,  1302,  1303). 

Staff  Sergeant  Hogg  could  not  recall  Mr.  Ahluwalia  making  any  suggestion  of 
racial  discrimination  at  their  meeting  August  20,  1976,  or  complaining  to  him  that  other 
officers  were  refusing  to  work  with  him  or  not  ride  with  him  and  that  had  resulted  in  his 
not  being  reclassified.  (Transcript,  Sept.  5,  1980,  pp.  2157,  2158,  2164).  He  would  have 
recalled  such  complaints  if  they  had  been  made. 

Inspector  Dickson  said  that  there  was  no  reference  made  by  Mr.  Ahluwalia  to 
alleged  racial  discrimination  at  the  meeting  of  December  6,  1976,  or  in  respect  of  iiame- 
calling  or  even  in  respect  of  the  failure  to  reclassify.  Inspector  Dickson  said  that  at  the 
meeting  the  next  day,  December  7,  that  Mr.  Ahluwalia  alleged  P.C.  McCracken  had 
called  him  "Paki"  during  the  Allen  Gardens  incident  in  June,  and  that  other  officers 
would  not  work  with  him.  Inspector  Dickson  testified  he  did  not  believe  there  was  any 
problems  of  racial  discrimination  because  at  this  point  in  time,  given  his  deceit  in 
respect  of  past  matters,  including  the  MeLong  accident  and  the  Allen  Gardens  incident, 
he  did  not  believe  Mr.  Ahluwalia  and  accordingly  did  not  investigate.  (Transcript,  Aug. 
20,  Aug.  21,  Sept.  3,  1980,  pp.  1304-1311,  1403,  1404,  1493,  1505-1510,  1753). 

Staff  Sergeant  Barnes  testified  that  it  was  at  the  meeting  December  7  with 
Inspector  Dickson  that  he  first  heard  Mr.  Ahluwalia  make  any  suggestions  about  racial 
discrimination  by  other  officers  and  staff  Sergeant  Barnes  felt  this  was  raised  by  Mr. 
Ahluwalia  as  an  excuse  in  response  to  Inspector  Dickson's  noting  to  him  that  he  was  not 
getting  along  with  otner  officers.  (Transcript,  Sept.  10,  1980,  pp.  2782,  2783,  2788,  2789, 
2791-2793). 

The  Complainant  met  in  early  January  1977,  with  two  other  probationary 
constables,  Joanne  Angle  and  Lorraine  Castrucci,  who  had  been  terminated  at  about  the 
same  time  as  Mr.  Ahluwalia,  because  of  inability  to  complete  the  physical  requirements, 
to  discuss  their  mutual  plight.    Mrs.  Angle  testified  that  in  their  conversation,  Mr. 
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Ahluwalia  attributed  his  termination  as  being  due  to  his  failure  to  report  a  car  accident, 
and  also  mentioned  having  a  problem  with  a  few  officers,  but  did  not  suggest  that  the 
underlying  factor  was  racial  discrimination.  (Transcript,  Oct.  2,  1980,  pp.  3766,  3767). 

The  critical  question  in  this  case  is  whether  discrimination  was  an  operative 
component  of  certain  of  the  matters  referred  to  by  Superintendent  Dickson  in  making  his 
recommendation  for  dismissaL  For  the  recommendation  for  dismissal  to  be  free  from  an 
operative  component  of  racism,  the  conduct  relied  upon  as  justifying  the 
recommendation  would  need  to  be  uncontaminated  by  discrimination.  Otherwise,  the 
recommendation  would  be  premised  upon  a  prohibited  act  of  discrimination,  even  if 
inadvertently  so  by  the  decision-maker,  and  ihis  would  render  the  termination  itself  an 
act  of  discrimination  in  contravention  of  the  Code. 

The  Complainant  £ind  Commission  argued  that  the  deferral  of  reclassification  was 
denied  by  virtue  of  the  low  ratings  in  the  evaluations,  which  attributed  to  Mr.  Ahluwalia 
an  inability  to  get  along  with  his  fellow  officers.  This  assertion  is  correct,  however,  as  I 
have  set  forth,  this  problem  of  Mr.  Ahluwalia  did  not  have  as  an  operative  component, 
racial  discrimination. 

All  six  superior  officers  (Dickson,  Hogg,  Barnes,  Burgess,  GiUingham  and  Wallace) 
denied  any  racial  discrimination  by  themselves  or  by  Mr.  Ahluwalia's  fellow  officers  (with 
the  exception  of  Sergeant  Wallace  who  felt  P.C.  Sargent  may  have  been  racially 
motivated  against  Mr.  \hluwalia). 

Three  (P.C.  Scharfe,  P.C.  Olsen,  and  P.C.  Dyett)  of  the  five  constables  that  Mr. 
Ahluwalia  testified  had  refused  to  work  with  him  denied  in  their  testimony  any  such 
refusaL  A  fourth  constable,  P.C.  Sargent,  testified  that  he  refused  to  ride  with  Mr. 
Ahluwalia  only  after  .he  raccoon  and  squirrel  incident.  There  was  no  refusal  by 
Constables  McCracken  and  Sargent  to  work  with  Mr.  Ahluwalia  until  specific  incidents 
occurred.  ^ 
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Mr.  Ahluwalia's  problem  was  not  paciaL  If  he  had  shown  reliability  and 
competence  in  his  performance  as  an  officer,  he  wo'ild  have  been  accepted  by  his  fellow 
officers  and  would  not  have  had  problems  in  getting  along  with  them.  His  problem  was  a 
personal  one  rather  than  a  racial  one. 

Respondents*  counsel  took  the  attitude  throughout  this  hearing  that  the  Police 
Force  was  a  very  besieged  and  wrongly  maligned  entity  by  the  Ontario  Human  Rights 
Commission.  I  think  this  was  both  unfair  and  unfortunate.  The  conduct  of  the 
Commission  and  its  counsel  was  exemplary  throughout  the  entire  matter.  The 
Commission,  and  its  investigator,  v/ere  quite  properly  performing  their  statutory  and 
public  role  throughout.  In  contrast,  Respondents'  counsel  adopted  a  siege  mentality  on 
behalf  of  the  Police  Force,  taking  the  view  tl.at  the  Commission,  and  it  seemed  the  world 
generally,  was  out  to  get  the  Police  Force.  Unnecessary  and  inappropriate  comments 
were  made  in  the  course  of  the  hetiring  which  tended  only  to  inflame  passions  on  both 
sides -and  incorrectly  imply  a  confrontation  between  the  East  Indian  community  in 
Toronto  and  the  Police  Force.  Indeed,  I  do  not  think  the  senior  management  of  the 
Police  Force  is  nearly  as  fearful  of  its  general  position  in  the  community  as  its  counsel 
was  in  this  case.  For  example,  Inspector  Dickson  impressed  me  with  the  quick  and  open 
manner  in  which  he  made  a  communication  to  51  Division  to  put  a  stop  to  the  racial 
name-calling  that  he  heard  about  from  the  evidence  in  the  hearing  as  it  unfolded.  He  had 
the  good  sense  to  realize  the  negative  factors  of  the  racial  name-calling  in  the  working 
relationships  of  policemen  at  51  Division,  the  wisdom  to  do  something  about  it,  and  the 
honesty  to  say  so.  He  acted  with  common  sense  rather  than  simply  retreat  into  a  self- 
righteous  defensive  position.  Inspector  Dickson  did  not  take  the  position  that  the  Police 
Force  could  not  possibly  ever  be  at  fault  and  could  not  improve  upon  itself  in  relation  to 
the  issues  in  this  Inquiry. 

Accordingly,  for  the  reasons  given,  the  Complaint  by  the  Complainant,  Harjit  S. 
Ahluwalia,  as  to  alleged  breaches  of  paragraphs  4(1)  (b),  (c)  and  (d)  of  the  Code  by  the 
Respondents,  is  dismissed. 
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I  have  reviewed  the  law  with  respect  to  remedies  appropriate  in  a  case  of  racial 
name-caUing  and  racial  harassment,  in  S.  S.  Dhillon  v.  F.  W.  Woolworth  Company 
Limited,  (1982),  3  C.H.R.R.  D/743.  In  that  case  I  ordered  that  an  on-going  management- 
employees  committee  be  constituted,  with  participation  by  the  Ontario  Human  Rights 
Commission,  to  deal  with  the  general  problem  so  as  to  establish  a  woriq)lace  free  of 
racial  harassment  (see  para.  6728,  and  the  Order,  in  particular,  at  D/763,  D/764). 

Given  that  the  Respondent  Metropolitan  Board  of  Commissioners  of  Police  is  a 
public  entity,  and  clearly  has  the  desire  along  with  the  Metropolitan  Toronto  Police 
Force,  to  remedy  any  continuing  problem  of  racial  name-calling,  in  the  best  interests  of 
both  the  Police  Force  and  the  general  community,  I  think  an  Order  in  the  fashion  I  have 
made,  with  simply  a  general  direction  to  eradicate  the  problem  of  name-calling,  and  with 
one  element  to  be  by  way  of  a  co-operative  endeavour  with  the  Ontario  Humem  Rights 
Commission,  is  appropriate. 


ORDER 


This  Board  of  Inquiry  having  found  the  Respondent  Metropolitan  Toronto  Bofu-d  of 
Commissioners  of  Police  to  be  in  breach  of  paragraph  4(l)(g)  of  the  Ontario  Human 
Rights  Code,  R.S.O.  1980,  c.  340,  in  respect  of  the  Complainant,  Harjit  S.  Ahluwalia,  this 
Board  of  Inquiry  orders  the  following: 

1.  The  Respondent  Metropolitan  Toronto  Board  of 
Commissioners  of  Police  shall  do  whatever  is 
reasonably  necessary  to  eliminate  racial  name-calling 
as  between  Metropolitan  Toronto  Police  Force 
officers,  in  particular,  as  between  police  officers 
working  at  the  51  Division  police  station; 

2*  The  Respondent  Metropolitan  Toronto  Board  of 
Commissioners  of  Police  shall,  as  one  means  of 
achieving  the  objective  set  forth  in  section  1  of  this 
Order,  establish  an  ad  hoc  race  relations  seasitization 
programme  designed,  conducted  and  delivered  in 
conjunction  with  the  Ontario  Human  Rights 
Commission,  to  better  ensure  sensitivity  as  between 
police  officers  to  race  relations  in  employment  within 
the  Metropolitan  Toronto  Police  Force. 


Dated  at  Toronto  this  26th  day  of  October,  1983. 


Peter  A.  Cumming 
Board  of  Inquiry 


